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Sub : -States Reorganisation - Inter -State transfers after 

1-11-1956– Terms and conditions governing such 

transfers - Procedure regarding. 
Read : -1. Order SRN2-25243 / 56 /PD dated 17-6-57 , 

2. Order SRN2-25243 /56 / PD dated 15-7-57, 
and 3. Order SRN2-11244 / 57 /PD dated 11-7-58 . 

ORDER SRN2-13545 / 57 /PD . DATED 26-12-1958. 
In the proceedings read as first and 2nd papers above , 
Government have stated that officers who were not allotted 
consequent on States Reorganisation but who have been trans. 
ferred from one State to another after 1-11-1956 bymutual agree 
ment of the Madras and Kerala Governments, would be treated 
as " ordinary inter- State transfe :s" whereby credit would be 
given for past service and the incidence of their pay. leave 
salary , T. A., Pension etc., would be regulated in accordance 
with the rules governing employees in the State to which the 
officer was transferred . These orders do not, however define pre 
cisely the terms regarding service conditions, leave , seniority 
etc. which will be available to such officers and the Government 
are therefore pleased to pass the following orders : 

( a ) Officers of the former Travancore- Cochin State who 
were allotted to Madras and subsequently retransferred to Kerala 
will have all the conditions of service which they would have had , 
had they continued in Kerala Seivice . 

(b ) Officers of the Jadras State who were not allotted to 
Kerala on 1-11-1956, butwere subsequently taken to Kerala on the 
basis of the Press Note dated 26-3-1957 issued by this Govern 
ment will be treated as transferees and will be given credit for 
past service in fixing seniority in the equated grade; but only 
pay and not the scale of pay will be protected . The scale will be 
the Kerala scale of pay in all cases. They will be given option to 
choose either the Madras rules or the Kerala rules (when 
framed ) in regard to leave , Provident Fund and Pension . 

(c ) Officers of the Madras State who were not allotted to 
Kerala on 1-11-1956 , but who applied and got transfers to Kerala 
on the express understanding that they would take rank as th : 
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juniormost in the category will be treated as transferees with ". 
out credit for the past service for purposes of seniority . With 
regard to pay, scale of pay, leave, provident fund and pension , 
the same terms as those stipulated in clause (b ) above will be 
available, 

( d ) Officers of the Mysore State transferred to Kerala 
will be governed by the same conditions as those applicable to 
Madras Officers. 

2. The following further conditions will apply in respect of 
officers transferred under (b ) , ( c) and ( d ) : 

(i) If the actual service of the transferee is more than 
that of a senior from Madras who has got a lower service (on 
assignment) in the integrated list , he will be put only below to 
his erstwhile senior in Madras and 

( ii) if an erstwhile junior of Madras or Travancore 
Cochin in the combined integrated list of 1-11-1956 happened to 
be promoted to a higher category before the coming of the trans 
feree to Kerala , he will be entitled for promotion only in a 
vacancy arising after that date and not by reverting any of his 
juniors already promoted . 

3. All the transfers made after 1-11-1956 will be permanent 
transfers. 

By order of the Governor , 
N. E. S. RAGHAVA CHART, 

Chief Secretary . 
То 
• All Heads of Departments and Offices . 

The Registrar, High Court (with covering letter ) 
The Registrar, Kerala University (with covering letter ) 
The Secretary, Kerala Public Service Commission (with 

covering letter ) 
The Comptroller (with covering letter) 
The Secretary to the Governor ( with covering letter) 
All Departments and Sections of the Secretariat, includ 

ing Law , Finance and Legislature Secretariat: 
All Service Associations. 
The Gazette . 
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PART I 

Agriculture ( 8 ) Department 
G. O. (Ms.) No. 1350 /58 / AD . (Agri. B ) 

Dated , Trivandrum , 13th December, 1958, 

ORDER 
Government are pleased to approve the following rules for 
the payment of pumping subsidy to the Punja and Virippu culti 
vators of the Kuttanad area. These rules are intended to 
govern the payment of pumping subsidy in respect of the 
dewatering carried out in 1958-59 for which disbursement will be 
made in 1959-60 . 

By order of the Governor , 

C. THOMAS , 

Secretary. 

RULES 
Rule 1.- A pumping subsidy which may be fixed by the 
Government fro - timeto time would be given to the Punja and 

irippu cultivators of Kuttanad area to encourage them to 
undertake annual cultivation . But no subsidy is payable in the 
case of Pazhanilam cultivation . 

Rule 2. — The Tahsildars of Kuttanad area will arrange for a 
list of the padasekharams in each Village being got prepared by 
the Village Officer showing therein the names of the pada 
sekharams and extent and forward it to the Punja Special 
Officer duly verified and countersigned before 15th January , 
1959. On the basis of such lists, the Punja Special Officer will 
arrange to open a Village- wise Register his office containing 
the following details : 

1. Serial Number . 
2. Name of padasekharams. 
3. Extent. 
4. If arranged by auction 

(a ) Date of auction . 

(b ) erma rate . 
5. If arranged by Udampady 

(a ) Date on which the udampady is approved . 

(b ) Nerma rate . 
6. If cultivator s own motor or engine is installed 

( a ) Date of installation of rotor or engine. 
(b ) Date of receipt of the intimation regarding the 

installation , 
7 Name of contractor. 
8 . Rate for year before last. 
9. Rate for previous year. 
10. Rate sanctioned for current year. 
11. Remaks. 
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Note.- nose cultivators who have allowed their lands to lie 

fallow during the previous year and those who had 
used country wheels to dewater their lands are not 
eligible for pumping subsidy : Such of the culti 
vators who dewater their padoms during the year 
and subsequently failed to cultivate those lands on 
plea of flood , unless they prove to the satisfaction of 
the Punja Special Officer that there was not suffi 
cient time or convenience for them to recultivate 
the padomsthat year will not be eligible for pump 
ing subsidy for that particular year . The payment 
vouchers in such cases should contain an unquali 
fied certificate that the Punja Special Officer has 
examined himself that it was impossible to cultivate 
during the period. A sum of Rs. 5,000 is fixed as the 
maximum amount that could be annually sanctioned 
for in such cases. The Punja Special Officer shall 
submit a consolidated report of all such cases before 
101h of April every year for Government orders, 
Government will pass separate orders with r gard 
to each padasekharam or cultivator as the case 


may be. 


$ 


Rule 3. - The pumping Contractor who wants to collect the 
s ubsidy payable to the cultivators of the pada ekharam of which 
he has taken contract, shall submit to the Punja Special Officer 
the following details ( in quadriplicate ) in the form prescribed 
by the Punja Special Officer and approved by the Government 
not later than the last day of January, 1959 : 

1. Period of contract. 
2. Serial number 
3. Taluk . 
4. Village . 
5. Name of padasekharam . 
6. Name and address of the cultivator. 
7. Survey number . 
8. Area 
9. Nerma rate ( excluding rebate, if any) . 
10. To total amount to be paid by the cultivators as per the 

terms of contract . 
The Punja Special Officer, on receipt of this statement will 
arrange to verify the same, fill up the following details in the 
statement and send one copy to the pumping contractor and 
another to the Convener of the Padasekharam Comnittee not 
later than the last day of February :: 

1. Rate of nerma sanctioned ( excluding rebate, if any) . 
2. Amount of pumping subsidy allowable . 
3. The amount the cultivator will have to pay to the con 

tractor before due date , ii subsidy is to be paid . 
4. Initials of the Punja Special Officer in token of having 

verified the statement. 
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Rule 4. - The contractors or the cultivators as the case may 
be , who require subsidy shall present their claims to the Punja 
SpecialOllicer furnishing the following details not later than the 
last day of March , 1959 together with the (Form A ) statement 
annexed to these rules duly filled up : 

1. Period of claim . 
2. Serial number . 
3. Taluk . 
4. Village 
5. Name of padasekharam 
6 . Name of contractor. 
7. Name of cultivator , 
8. Survey number. 
9 . Extent. 
10. Number of the Form A Stat-ment. 
11. Nerma rate . 
12. Total amount to be paid by the cultivator as per the term 

of contract . 
13. Rate sanctioned by the Punja Special Cfficer. 
14. Amount of subsidy allowable . 
15. Amount to be paid by the cultivator . 
16. Amount actually paid . 
17. Number and date of receipt issued to the cultivator . 
18. Amount claimed by the contractor or the cultivator. 

The claims should be got duly certified by the Village 
Officer and countersigned by the Tahsildar be ore presentation 
to the Punja Special Officer. The contractor when presenting 
his claims before the Village Oficer shall also pro luce the Form A 
Statement and the counterfoils of the receipt books for verifi 
carion . All the columns in Form A Statement shall be filled up 
before it is presented with the claim petition and should contain 
the signature of cultivators in the column provided for it. The 
Village Officer shall certify that the entries in the claims have 
been found correct and that there is no objection in paying the 
subsidy claims. In case when the cultivator presents his claims 
to the Village Officer , he should produce the nerma receipts 
obtained from the pumping contractor in token of having paid 
in excess of the amount stipula.ed in the Form A Statement and 
the Village Officer shall certify that the entries in the claims 
have been found correct and that there is no objection in paying 
the subsidy claimed . 
Note. - Only those cultivators who have paid the amount 

stipulated in the Form A Statement to the contractor 
have deposited the full amount in the Punja Special 
Office before the last day prescribed for filing claims 
will be eligible for subsidy. In case of any dispute 
between the contracior and a cultivator, the culti 
vator may deposit the full amount in the Punja 
Special Office before the due date and then submit 

his claim for subsidy . 
Rule 5. - The Punja Special Oflicer shall after verifying the 
correctness of the claims with the " Form A Statements received 


back from the Tahsildars, draw from time to time the required 
amount from the Treasury on contingent bills attaching with 
each bill the claims received from the contractors or the culti 
vators as the case may be . 

Rule 6. - The Punja Special Officer shall also maintain a 
register in his office for registering the claims received and the 
disbursement made with the respective dates. 

Rule 7. - After drawing the amount from the Treasury , the 
Punja Special Officer shall disburse it to the claimants after 
obtaining the signature of each claimant in a padom -war register 
opened for the purpose and after obtaining a separate receipt for 
the amount paid . If the claims are from distant Villases and in 
large numbers, the Punja Special Officer may disburse the 
amounts drawn from the Treasury at such centres after due 
Dotification . He shall also forward month -war statement of 
expenditure with the vouchers to the Comptroller for audit 
before the 15th of succeeding month . 

Rule 8 - Such of the cultivators who de water their lands 
with their own engines or motors should in case they require 
subsidy, report the fact to the Punja Special Officer within 45 
days after installing the engine or motor as the case may be and 
the latter shall on such cases fix the nerma taking into considera 
tion the nerma rate of any adjoining padasekharam , the pumping 
contract of which has been given on auction . In cases where 
cultivators arrange dewatering operations by executing private 
udampadies, such udampadies shall be produced before the 
Punja Special Cfficer before 15th January, 1959 for approval. 
The Punja Special Officer will in such cases also fix the nerma 
rate as above. 

Rule 9. - In case where the rate ofnerma in pumping auction 
happens to be not less than 25 % over and above that of the 
previous year, the Punja Special Officer shall r duce the rate of 
nermafor calculating the subsidy to a reasonable amount so 
that the subsidy granted shall not exceed 125 % of the amount 
received during the previous year. In cases where the Punja 
Special Officer is of opinion that the rate of nerma arrived at the 
pumping auction is excessive , he is competent to reduce the rate 
of nerma to a reasonable level. 

Rue 10. - The Funja Special Officer shall furnish a certificate 
to the Comptroller and the Government to the effect that the 
subsidy paid in the year has been in accordance with the rules 
framed therefor that production target as envisaged in the pay 
ment of subsidy scheme has been achieved and that conditions 
for earning the grant from the Government of India have been 
duly fulfilled. 
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PARTI 
Labour and Local Administration Department 

NOTIFICATION 
No. 72970 /L2/ 58-1. Dated , Trivandrum , 16th December 1958 . 

The award of the Industrial Tribunal, Trivandrum under 
Section 33A of the Industrial Disputes Act, 1947 in respect of the 
dispute between the Management of Messrs. K. Parameswaran 
Pillai Cashewnut Factory, Branch Kadampanad and their 
workman Sri A. N. Sankara Pillai, Clerk received by Govern 
ment on 13-12-1958 is hereby published under Section 17 of 
the Industrial Disputes Act, 1947 (Central Act XIV of 1947) . 


By order of the Governor , 

P.I. JACOB, 

Secretary 

Before 
SRI K. PURUSHOTHAMAN NAIR , B. A., B. L., 

Industrial Tribunal, Trivandrum . 
INDUSTRIAL DISPUTE No. 4/1958 

Between 
THE COMPLAINANT SRI A. N. SANKARA PILLAI, 
CLERK OF MESSRS. K. PARAMESWARAN PILLAI 
CASHEWNUT FACTORY , BRANCH , KADAMPANAD 

And 

THE MANAGER , 
MESSRS . K.PARAMESWARAN PILLAI CASHEWNUT FACTORY , 

BRANCH KADAMPANAD. 
Representations : 

1. Sri T. K.Divakaran , President, Cashew Employees 

Association , Quilon on behall of the Workman . 
2. Sri G. Sadasivan Nair , Advocate , Quilon on behalf 
of the Management. 

AWARD 
This is a complaint und section 33 A of the Industrial 
Disputes Act, 1947 filed by one Sri A.N. Sankara Pillai, who 
was a clerk in the service of the Opposite party . It is alleged 
that the opposite party has contravened the provisions of 
Section 33 of the Act as follows: That on 20-1-1958 when as 
usual he reported for work he was told by the Manager of 
the factory that he would not be admitted for work without 
the permission of the Proprietor since he ( the Manager ) has 
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received reports against the complainant about malpractices 
in weighing kernals, that subsequently when he met the Pro 
prietor , the latter informed him that an enquiry into certain 
misconducts would be held, but no enquiry as promised 
was conducted , that the denial of employment and keeping 
him under suspension for an indefinite period virtually amounts 
to discharge , that since the Opposite party has discharged him 
from service during the pendency of I. D. No. 46 of 1956 (in 
which he also is concerned ) without the permission of this 
Tribunal, the Opposite party is guilty of contravention of the 
provisions of section 33 of the Act. The Opposite party in the 
counter statement has controverted all the allegations in the 
complaint. According to the Management, the complainant has 
committed certain grave misconducts including falsification of 
accounts and therefore he was kept out of employment pending 
enquiry into them . It is stated that a charge sheet specifying 
the misconducts was issued to him to which he submitted an 
explanation and that since the explanation was found not 
satisfactory he was informed by Memo dated 13-2-1958 that an 
enquiry would be conducted on 19-2-1958 , that an enquiry as 
notified was held in the presence of the complainant and that at 
the enquiry he was found guilty of misconducts meriting 
dismissal from service . The Management would contend that it 
was after accepting the notice of enquiry dated 13-2-1958 that 
the complainant has come forward with his complaint in an 
attempt to forestall the action taken against him It is also 
contended that the complainant was not discharged from service 
on the date of the complaint but was only placed under 
suspension pending enquiry as a security measure and that 
suspension pending enquiry would not amount to change of 
condition of service under section 33 of the Act. According 
to the Management it is perfectly within its rights to dismiss the 
complainant on proof of the charges of misconduct levelled 
against him but that since in the meanwhile the complainant 
has rushed to Court with this complaint, it sought for permission 
of this Tribunal for the action proposed against the complainant 
by petition dated 28-2-1958 . 

2. From the contentions raised above two questions arise 
for consideration : 

(1 ) Whether there has been any contravention of Section 
33 as alleged . 

( 2 ) If so , whether the action of the Management is justi 
fied on merits . 

Now the first question inay be gone into . I may state at 
the outset that it has now been well settled that suspension as a 
security measure pending enquiry into misconducts would not 
amount to discharge as contemplated under Section 33 of the 
Industrial Disputes Act. In this case both the complainant and 
the Managing partner have been examined and their evidence , 
reveals the following facts. 

(i) that on receipt of information about certain mis 
conducts against the complainant, he was placed under suspension 
with effect from 20-1-1958 and that after certain preliminary 
enquiries, the complainant was served with a charge sheet on 
21-1-1958 calling for his explanation . 
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(ii) that on 2-9-1958 he tendered his explanation and 
that the complainant was served with notice dated 13-2-1958 
informing him that an enquiry into the charges would be held 
on 19-2-1958. 

(iii) that the complainant participated at the enquiry 
held on 19-2-1959 and that as a result of the enquiry he was 
found guilty of the charges levelled against him and the decision 
* to dismiss him from service was taken only on 20-2-1958 . 

4. The complaint in this case was filed as early as 17-2-1958 , 
admittedly during the course of the enquiry proceedings and 
before the final ecision to dismiss hin from service was taken 
by the Management. Of course there was a delay of just a 
month to complete the enquiry and arrive at the decision to 
terminate his services; but, as stated by EW1 since the charges 
levelled against the complainant relate to falsification of accounts 
it would naturally take time to complete the preliminary enquiry 
and present the delinquent with charges intended to be enquired 
into The representative of the Management submitted at the 
time of arguments that the Management is prepared to pay the 
complainant the wages due for the interim period without preju 
dice to its contentions. Whatever that be, the question for 
consideration is whether a complaint under Section 33 A would 
Jie under the circumstances detailed above. Neither suspension 
pending enquiry into misconducts nor any conceivable delay in 
the disciplinary action taken against an employee would have 
the effect of attracting the provi: ions Section 33 of the Act. 
Hence the complain : fails on the first point raised above . But 
before I dispose of this complaint, Imay suggest that it is up to 
the Management to pay the complainant one month s wages 
offered by the representative of the Management, on demand 
made by the complainant. 

In the result the complaint is dismissed as unsustainable . 
Trivandrum , 

K. PURUSHOTHAMAN NAIR , 
12-12-1958 . 

Presiding Officer , 

Industrial Tribunal. 

APPENDIX 
1. List of witnesses examined on behalf of the Workman . 
WW1 Sri N. Sankara Pillai. 
2. List of witnesses examined on behalf of the Management. 
EW1 Sri P. Gangadharan Pillai 
3. List of Exts, marked for the workman s side. 
Ext. Wi Application dated 27-1-1958 submitted by the 

workman to the Management of K. P. P. 

Cashewnut Company. 
W1 ( a ) Registered receipt fron P. O. pertaining to the 

application mentioned in Ext. W1 
W2 Chargesheat served on Sri Sankara Pillai on 

29-1-1958 by the Management. 
W3 Reply by the worker dated 2-2-1958 for the above 

sent to the Management. 
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Ext. W3 ( a ) Postal receipt for the above. 
W4 Postal receipt for copy sent to the Industrial 

Tribunal 
W5 Notice dated 13-2-1958 served on Sankara Pillai 

by the Management. 
4. List of Exts. marked on behalf of the Management. 
Ext. Mi Weighment register of the Company from 6-1-1958 

onwards. 
M2 Entries made from 6-1-1958 to 11-1-1958 (Page 11 ) 

in the Wages Register . 
M3 Office Order (dated 20-2-1958 ) of the Management . 

of the K. P. Cashewnut Company, 
M4 Proceedings of the enquiry daied 19-2-1958 

regarding the charges against Sri N. Sankara 

Pillai. 
, M5 Leiter dated 11-2-1958 from the Union to the 

Manager, K. P. P. Cashew Factory , 
M6 Proceedings of enquiry dated 19-2-1958 held in 

Kadambanad Factory 
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PART I 
Labour and Local Administration Department 

NOTIFICATION 
No. 72971 /L2/58-1. 

Dated , Trivandrum , 16th December 1958. 
The award of the Industrial Tribunal, Trivandrum , under 
section 33 A of the Industrial Disputes Act 1947 in respect of the 
dispute between the Management of Dhanalaxmi Vilas Cashew 
Company, Quilon and their workman Sri K. Ebrahimkutty ; 
Peeling Maistry received by Government on 13-12-1958 is hereby 
published under Section 17 of the Industrial Disputes Act, 1947 
Central Act XIV of 1917) . 

By order of the Governor 

P. I. JACOB, 

Secretary . 
Before 
SRI K. PURUSHOTHAMAN NAIR , B. A., B. L. , 

Industrial Tribunal, Trivandrum . 
INDUSTRIAL DISPUTE No. 34/1958 

Between 

Sri K. EBRAHIMKUTTY , 
PEELING MAISTRY IN THE EMPLOYMENT OF THE DHANALAXMI 
VILAS CASHEW COMPANY, QUILON 

And 

THE MANAGER , 
DHANALAXMI VILAS CASHEW COMPANY, QUILON . 
Representations: 
1. Sri C. M. Stephen , President, Cashew Industries Staff 

Association , Quilon on behalf of the workman . 
2. Sri G. Sadasivan Nair, Hon . X Law Officer , South 

India Cashewnut Manufacturers Association , Quilon on 
behalf of the Management. 

AWARD 
This is a complaint under section 33 A of the Industrial 
Disputes Act, 1947 preferred by one K. Ebrahimkutty who was a 
Peeling Maistry in the employment of the opposite party in the 
Puthentheruvu Factory . It is alleged that on 15th January 1937 
the complainant was served with a notice terminating his service 
with effect from that date and that the said termination of his 
services was effected without any reason or justification . It is 
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also stated that the petitioner was not given any chargesheet or 
the opportunity to defend himself nor was any enquiry conducted 
into the allegations against him . At the time the complainant 
was sent out from service an Industrial dispute was pending 
between the opposite party and the Cashew Industries Staff 
Association of which the complainant was a member and that the 
termination of his services was effected without the permission 
of this Tribunal before whom the said Industrial dispute was 
pending. Hence according to the complainant the Management 
is guilty of contravention of the provisions of section 33 of the 
Act . 

2. On summons being issued to the opposite party, he entered 
appearance and prayed for time to file counter statement. When 
the case stood posted for counter statement of the opposite party 
on 8-12-1958 the parties to the dispute settled the dispute out of 
court and filed a compromise petition duly signed by the parties 
and their representatives. It is stated in the compromise 
petition that as a result of the compromise taik held between the 
Management and the staff Association it hasbeen agreed that the 
matter be settled on payment of Rs. 275 in full settlement of all 
claims of the petitioner as against the company . It is also stated 
that the Company has paid the amount to the complainant. The 
parties have therefore prayed that an award be passed striking 
off the complaint from the file in the light of the above compro 
mise . 

3. The compromise is accepted and since as per the terms of 
the compromise no dispute subsists, the case is struck off the file. 

Award passed accordingly. 
Trivandrum , 

K. PURUSHOTHAMAN NAIR , 
12-12-1958 . 

Presiding Officer, 
Industrial Tribunal . 


Kerala Gazette No. 51 dated 30th December 1958 . 
PART I 
Labour and Local Administration Department 

NOTIFICATION 
No. 71793 /L4 / 58 . Dated , Trivandrum , 12th December 1958. 

The award of the Labour Court, Quilon in respect of the 
dispute between Sri M. Raghavan, Manager , Urumbikkara 
Estates (Lower Division ) , Mundakayam and their workmen 
represented by the General Secretary , The Estate Staff s Union 
of Kerala , Mundakayam P. O., received by Government on 
9-12-1958 is hereby published under section 17 of the Industrial 
Disputes Act, 1947 (Central Act XIV of 1947 ) . 

By order of the Governor, 

P.I. JACOB, 

Secretary . 
Before the Labour Court, Quilon 

Present : 
SRI P. SANKU PILLAI, B. A. & B. L., 

In 
INDUSTRIAL DISPUTE No. 52/58 - 

Between 

SRI M. RAGHAVAN , 
MANAGER , URUMBIKKARA ESTATES (Lower DIVISION ) , 

MUNDAKAYAM 

And 

THE WORKMEN 
OF THE ABOVE ESTATE REPRESENTED BY 
THE GENERAL SECRETARY , THE ESTATE STAFFS UNION 
OF KERALA, MUNDAKAYAM P. O. 

AWARD 
This industrial dispute between Sri M.Raghavan , Manager, 
Urumbikkara Estates (Lower Division ) , Mundakayam and the 
workmen of the above Estate represented by the General 
Secretary, The Estate Staffs Union of Kerala ,Mundakayam P. O. 
was referred to the Labour Court, Ernakulam by Government 
for adjudication under section 10 ( 1 ) (c ) of the Industrial Disputes 
Act of 1947 (Central Act XIV of 1947) by order No. 16016 /L4 / 58 , 
dated 19-3-1958 and it was numbered as I. D. 18 of 1958 on the 
file of that Court and on the abolition of that Court, the case 
was transferred to this Court and it is renumbered as I, D. 
No. 52 of 1958. The issue referred for adjudication is : 

G. 3966 
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" Whether the discharge of Sri K. N. Prabhakaran Pillai 

of the Urumbikkara Estate is justifiable ? To what 
relief he is entitled , if his discharge is (a ) justifiable, 

and (b ) not justifiable ? " 
The case put forward by the Union in their statement is the 
following : -SriK. N. Prabhakaran Pillai was employed as an 
office clerk in Urumbikkara ! Lower Division Estate, Mundkayam 
from 1-12-1953 . Over and above the office work he was also 
directed to work as a conductor . On 24-1-1957 the management 
served on the said employee a show cause notice by registered 
post asking him to show cause in writing on or before 26-1-1957 
why steps should not be taken against him . The notice also 
contained certain allegations against the employee. On 25-1-1957 
the employee immediately replied wherein he has shown that 
there was no fault on his part in the discharge of his duties. 
On 22-2-1957 he received an order from the management inform 
ing him that his services were terminated as from 22-2-1957. 
The allegations against him in the show cause notice and the 
reasons for the termination of service shown in the order are 
incorrect and unsustainable . 

The complaint against the employee is that he has omitted 
to enter several items of Bank accounts and that the omitted 
items were subsequently incorporated after the same was 
pointed out by the auditor. The above allegation is not correct 
as far as the employee is concerned. The employee was not 
entrusted with the cash of the estate . The transactions of the 
estate concerned are done independently by the proprietor or 
manager. The proprietor and the manager used to send to the 
office a statement of accounts in kurippu which alone need be 
entered in the accounts by the employee. Several items of Bank 
accounts of the management for the period of 1-4-1955 to 
30-6-1955 did not find a place in the kurippu sent to the employee 
and hence he could not enter the items in the Books and that is 
no fault of his . The discrepancies in the account are not caused 
by the negligence and inadvertance of the employee but that 
of the management concerned. It is denied that he was warned 
several times by themanagement for his unsatisfactory conduct . 

The termination of his services is quite unjustifiable and 
improper and it is motivated by unfair labour practice . 

It is therefore prayed that an award be passed reinstating 
him with all back wages and other attendant benefits. 

In the reply statement filed by the management the follow 
ing contentions were raised . Sri K. N. Prabhakaran Pillai was 
the office clerk of the estate in charge of accounts. The allega 
tion in the statement of the union that Prabhakaran Pillai was 
also engaged in field work is incorrect and is denied. He was 
never required or allowed to do any field work . He was full 
time employed in maintaining the estate accounts. There was 
no necessity or occasion to engage him in field work as there are 
full time workers in charge of field work . 
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Sri Prabhakaran Pillaiwas very bad at accounts and had no 
aptitude for such work . The management had on several 
occasions advised and warned him regarding the very unsatis 
factory manner in which the accounts were maintained by him . 
But in spite of the indulgence shown, he was not able to show 
any improvement. There were very serious errors and omissions 
in the accounts and this caused considerable delay and diffi 
culties in the matter of auditing and the auditor had on several 
occasions complained about the incorrect and incomplete manner 
in which the accounts were kept. The errors and omissions in 
the accounts involved the risk of grave financial loss to the 
management. In the reply to show cause notice Sri Prabhakaran 
Pillaiwas not able to give any convincing explanation regarding 
the allegations made therein , which were all fully proved by the 
accounts maintained by him . It was clear beyond doubt that 
he had no aptitude for accounts and he was incapable to keep 
accounts properly. In view of the risk involved in not keeping 
correct and complete accounts, the management was also 
convinced that it will be prejudicial to their interests to 
continue him in service any longer and hence they were 
constrained to terminate his services . At the same time the 
management did not wish to prejudice his future in any way and 
therefore instead of dismissing him from service , he was dis 
charged on one month s notice . In addition the management 
also generously offered him one month s basic salary for every 
completed year of his service as additional benefits. 

The explanations offered in the statement of the union for 
the errors and omissions in the accounts maintained by him are 
incorrect and unsustainable . The allegation that he had no 
access to the pass book is incorrect and there was no purpose in 
concealing the pass book from the accountant. The Kuruppu 
sent to Prabhakaran Pillai were complete in themselves but 
he was not able to incorporate the several items correctly in the 
accounts. On the other hand there were several serious omis 
sions in writing the accounts on the basis of the kurups. For 
the above reasons the management had no alternative except to 
dispense with his services. 

This is not an industrial dispute but is only an individual 
dispute . The Estate Staffs Union is not a representative union 
of the estate employees. No other estate employee has sponsored 
this dispute. The reference is accordingly bad in - law and 
without jurisdiction . 

- It is therefore prayed that an award be passed upholding 
the contentions of the management. 

The union has filed a rejoinder reiterating the allegations 
in their statement and controverting the contentions of the 
management. They further add that this is an industrial 
dispute in as much as the Estate Staffs Union is a representative 
union of the estate employees and the cause of the employee 
was sponsored by them . The reference is therefore according to 
law and with jurisdiction and hence the Court is competent to 
adjudicate upon the same. 


Issue No. 1 : 

Before going into the merits of the case I shall dispose of a 
preliminary objection raised by the management, namely , that 
the dispute in hand is only an individual dispute and not a 
collective one and as such this court has no jurisdiction to 
adjudicate upon the same. The preliminary objection loses its 
force when it is seen that the cause of the workman concerned 
is espoused by the Estate Staffs Union of Kerala which is a 
representative organisation . Hence I over rule the objection 
and hold that this is an industrial dispute . 

The management s case is that the workman concerned is 
quite inefficient to perform the functions of an office clerk in 
charge of the accounts and that his continuance in service 
would cause grave pecuniary loss to the concern . 

The manage 
ment has spared no efforts to establish that he is not at all fit 
to be retained in such a key position and that there are several 
instances of negligence and omission involving the risk of grave 
financial loss to the tune of several thousands. The case of the 
management is fortified by the report of their auditors which is 
Ext. E4 in the case. The manager of the concern has sworn 
that the defects and the omissions in the accounts were rectified 
in pursuance to the auditor s report by incorporating the 
omitted items which are several in number in the hand of 
Sri Prabhakaran Pillai himself . Exts . El and E2 bear ample 
testimony to the above position . EW1 further swears that in 
spite of repeated admonitions also there was no improvement 
in Prabhakaran Pillai. It is clear that even in the matter of 
writing the check roll Prabhakaran Pillai has not bestowed the 
care and attention that is reasonably expected from a man of 
ordinary prudence. Prabhakaran Pillai s only attempt in the 
box was to cover up his negligence and indifference by putting 
forth lame and unconvincing reasons. He says that the pass 
book and kuruppu accounts were kept in the proprietor s house 
which is 12 miles away from the estate and that the pass book 
was not made available to him for writing the accounts. I do 
not place any sort of reliance on that statement. On an anxious 
consideration of the entire evidence I feel no hesitation in 
agreeing with the management that Prabhakaran Pillai is 
extremely inefficient and negligent and it is hazardous for the 
management to retain him as clerk in charge of the accounts. 

The next point that arises for consideration is that whether 
the management is justified in terminating his services . It is 
significant to note that clause 12 of Ext. E10 Standing Orders 
gives the management an unfettered right to terminate the 
services of any permanentmember of the staff by thirty days 
notice or one month s pay in lieu of notice unless otherwise 
provided in a specific agreement. In this context it is worth 
while to refer to a decision reported in 1958-59 Vol. XV F.J.R. 
.Page 157 which is practically on all fours with the facts of the 
present case . It is unambiguously laid down as follows : 
" Under the common law an employer is entitled to terminate 
the services of any of his employees on giving him the customary 
notice or wages in lieu of notice. This right can be abridged or 
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abrogated only by contract, statute or other rule of law . In 
many cases employees enter into contracts with their employers 
in which the term of duration of their eng irement is fixed . 
In such cases when the stipulated period ends the relationship 
of employer and employee would end automatically without 
need for notice. Sometimes, such contracts provide that even 
during the currency of the contract the engagement can be 
terminated by either party giving to the other notice . In such a 
case if the employer gives the notice specified in the agreement 
to the employee he will be entitled to terminate his services. 
Where , however , the management employs a large number of 
persons the terms and conditions under which the services of any 
employee can be terminated frequently incorporated in the 
standing orders issued by the management. They take the 
place of individual contracts" . Further down it is laid down : 

But surely it is not for the Labour Court to determine what 
standard of efficiency will suffice, it is for the mana : ement to 
decide that. The running of the concern is not vested in the 
Labour Court" . Thus it is seen that the employer in this case 
has every right to terminate the services of any employee by 
giving him notice and replace him by another whom he consi 
ders more effi- ient and competent and therefore the worker 
concerned has no right to complain especially when he is 
discharged on the ground of inefficiency . In the evidence stage 
the union was vainly attempting to make out a case that at the 
time of Exts. E6 notice and E7 order the worker concerned was 
attending to field work and that his service in that post was not 
terminated . But I am convinced that the above case is only an 
after -thought and that le was never employed to attend to the 
field work 

For the above reasons I hold that the management is 
perfectly justified in terminating the services of Sri Prabhakaran 
Pillai . 

Having found that the termination of Prabhakaran Pillai s 
services is justified , he is not legitimately and legally entitled 
to any sort of conipensation except notice pay . But considering 
the generous attitude taken by the management even from the 
very beginning and considering the past services put in by the 
worker concerned . I order the management to pay him a round 
sum of Rs. 500 inclusive of notice pay purely on an ex gratia basis 

In the result I pass an award as indicated above The 
parties will bear their respective costs . This will come into 
force on the expiry of 30 days from the date of its publication 
in the Government Gazette under section 17 of the Industrial 
Disputes Act, 1947 . 
Quilon . 

P. SANKU PILLAI, 
6-12-1958 . 

Presiding Officer 
G. 3960 
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APPENDIX . 
Witness examined on the side of the Union : 

WW1 K. N. Prabhakaran Pillai. 
Witnesses eramined on the side of the Management : 

EW1 M. Raghavan . 

Exhibits marked on the side of the Union : 
Exhibits W1 Copy of Form XI (wage slip ) of Urumbikara 

Estate (Lower Division ) for 1956 . 
W2 Attendance card of Thottathal Thankappan of 

Urumbikara Lower Divi,ion Estate . 
Exhibits marked on the side of the Management: 
Exhibits El Ledger of Urumbikara Estate ( Lower Division ) 

for 1953. 
E2 Ledger for 1955-56. 
E3 Pass Book . 
E4 Letter dated 15th November 1956 from Jacob 

and Mathew , Chartered Accountants to Sri 
G. Sahadevan Proprietor , Urumbikara Lower 

Division Estate . 
E5 Big check roll 1953-58 of the estate.. 
E6 Copy of show cause notice issued to Prabha 

karan Pillai, 
E7 

Copy of letter from the Management of Sri 

Prabhakaran Pillai terminating his service , 
E8 Kurippu book for the year 1953-54-55-56 . 
E9 Kurippu book from 1956 onwards. 
E10 

Copy of Standing Orders. 
E11 Letter from Prabhakaran Pillai to the Manage 

ment dated 1-2-1958 . 
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Kerala Gazette No. 51 dated 30th December 1958 . 
PARTI 
Labour and Local Administration Department 

NOTIFICATION 
No. 70456 / L5 / 58-1 . Dated , Trivandrum , 5th December 1958 . 

The award of the Industrial Tribunal, Ernakulam in respect 
of the dispute between the Management of Star Tile Works 
Ltd., Kallai, Kozhikode and their workmen represented by the 
Secretary , Star Tile Workers Union , Kallai, Kozhikode, received 
by Government on 1-12-1958 is hereby published under section 
17 of the IndustrialDisputes Act, 1947 (Central Act XIV of 1947). 

By order of the Governor, 

P. I. JACOB, 

Secretary . 

Before 
SRI K. N. KUNJUKRISHNA PILLAI, B. A., B. L. 

Industrial Tribunal, Ernakulam . 
INDUSTRIAL DISPUTE No. 44 OF 1957 . 

Between 
THE MANAGEMENT OF 
STAR TILE WORKS LTD ., KALLAI, KOZHIKODE . 

And 

THE WORKERS OF 
THE SAID CONCERN REPRESENTED BY THE SECRETARY, STAR TILE 
WORKERS UNION, KALLAI, KOZHIKODE, 

AWARD 
This dispute between the parties was referred by Govern 
ment in their Order No. L. Dis . 4643 /57 / L & LAD dated 9-4-1957 
to Industrial Tribunal , Kozhikode and on the abolition of that 
office it was referred to Industrial Tribunal, Ernakulam . The 
Secretary , Star Tile Workers Union filed statement on 15-6-1957 
and the Management of the Star Tile Works Ltd., Kallai filed 
reply on 28-6-1957. The issues referred for adjudication are: 
" 1. Whether 373 % increase in the present daily wages 

including dearness allowance , special allowance, etc. , is 

to be allowed . 
2. Whether 25 % increase in the salary is to be allowed to 

those workers who are paid on monthly basis. 
3. Whether besides the general increase in the daily wages 

of the workers a special increase of as. 4 to as 8 per day 
is to be allowed to certain categories of workers taking 

into consideration of their strain and skill . 
4. Whether 371 % increase in the rate of present wages is to 

be allowed to these workers who are now paid under the 

piece rate system . 
G. 3826 . 
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causes . 


5. Whether bonus for the year 1956 is to be allowed at " the 

rate of 4 months total earnings of the workers for that 

year. 
6. Whether lay off wages for the year 1956 is to be allowed 

immediately and in future it should be paid along with 

the weekly wages. 
7. Whether all temporary workers who have put in 150 

days in a year is to be made permanent ? 
8. Whether gratuity at the rate of 15 days earning for each 

year of service is to be allowed to those workers who 

wish to retire from service due to old age or such other 
9. Whether contract system is to be abolished from all the 

departments related with production in the factory." 
2. During the course of the evidence a joint application was 
filed by the Management and the Union in which they have 
admitted that the award in I. D. No. 17 of 1957 pending before 
the Tribunalmay be made binding on the parties in this dispute . 
This joint application was allowed by my predecessor by Order 
dated 23-9-1957 . 

3. I am sending the award in I. D. No. 17 of 1957 to the 
Government to -day . 

4. Regarding issue No. 1 , 4 , 7 , 8 and 9 , the decision in I. D. 
No. 17 of 1957 will bind on the parties except the retrospective 
part of the decision . 

5. Regarding issue No. 2 , the award in I. D. No. 17 of 1957 
will apply only to those monthly paid employces who are getting 
Rs. 50 or below . There is no evidence adduced by the Union 
and hence I decide issues Nos. 3 , 5 and 6 against the Union , 

6. I pass this award in terms specified above and this comes 
into effect from the date of publication in the Government 
Gazette . 
Ernakulam , 

K. N. KUNJUKRISHNA PILLAI, 
27-11-1958 . 

Industrial Tribunal. 
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Messrs. Caltex ( India ) Ltd., filed a detailed reply statement 
on 18-8-1958 . Messrs. Standard - Vacuum Oil Company (S. V.O. C.) 
and Messrs. Burmah - Shell Oil Storage and Distributing Com 
pany Ltd , (Burmah Shell) filed separate reply statement on 
18-8-1958 On a petition filed by the Secretary of the Burmah 
Shell Workers Union to implead them as a party I have passed 
order allowing the petition after hearing objections. The 
Burmah -Shell Workers Union filed their statement on 17-9-1958 
and Burmah - Shell filed reply to this. On behalf of the manage 
ments EW - 1 was examined and filed exhibits M - 1 to M -44 and on 
behalf of the union wW - 1 was examined and exhibits W - 1 to W - 3 
were filed. The issues to be decided are : 

1. Bonus for the year 1957. 

2. Interim relief regarding bonus for the year 1957. 
2. On 8-8-1958 the union filed a petition to decide issue No. 2 
regarding interim relief and after hearing the objection I have 
passed orders that the question of bonus will be decided as early 
as possible on the assurance of the representatives of the parties 
that no unnecessary delay would be caused in the disposal of 
the matter and in fact I must express my feeling of thankfulness 
to the representatives of the parties for the expedious disposal 
of this dispute . The question to be decided is the quantum of 
bonus for the year 1957. 

3. The Secretary of the Petroleum Workers Union , Erna 
kulam representing the workmen engaged by the 3 Oil Companies 
operating at Ernakulam in their concise and clear statement 
demanded 7 months earnings for the year 1957 as bonus. The 
demands is on behalf of the service operating as well as clerical 
staff . The Burmah - Shell Workers Union , who is not a party to 
the order of reference but subsequently impleaded demand the 
same quantum on behalf of the temporary workmen engaged in 
this industry at Ernakulam . The demand is made by the union 
on the following grounds : 

(i) The three Oil Companies have made enormous profits 
during 1957 and hence they have capacity to pay more than what 
is demanded by the Union . 

( ii) The workmen engaged in a sort of " exhausting work 
dangerous to their health because of the constant handling of 
petroleum products" . Further a large number of workmen in 
two companies are engaged in actual production of four gallon 
tins. 

( iii) The wages paid to theworkers do not come to minimum 
wages levelmuch less to living wage level. That is to say there 
is a wide gap between the actual wages paid and the living wage 
level of the workmen . 

(iv ) As a legitimate share in the profits to which workmen 
also contributed . 

4. The Burmah - Shell Workers Union in their statement 
support the union in the demand. 

5. The Oil Companies have filed separate reply statements , 
the important contentions being the same. The statements filed 
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by the Burmah -Shell and Standard Vacuum Oil Company are 
more or less the same but the statement filed by Caltex is more 
elaborate . Nevertheless the important contentions being the same 
can be summarised as follows : 

(i) The wages paid to the workers including the clerical 
staff is far higher than comparable industries in the locality and 
there is scarcely any gap between the wages actually paid and 
the living wage level. A higher rate of bonus than what was 
offered by the companies would inflate the wage structure . 

(ii) The payment of bonus by the Oil Companies has a long 
legal history and the present pattern of payment in the various 
regions in India has been evolved on the basis of Awards of 
Tribunals and voluntary settlements and hence should not be 
disturbed by giving more than 4 months basic wages as bonus 
for 1957. Any higher paymentwill upset industrial peace . 

(iii) The contribution of workmen in this industry does not 
call for a higher percentage of bonus than was offered and a 
distinction has to be made between manufacturing concerns like 
Textile Miils and Oil Companies when quantum of bonus is to 
determine . 

(iv ) Profit sharing should be ruled out. 
6. I have pointed out above the important contentions in a 
broad way put forth by the managements and I will consider in 
detail when I discuss each ground . Consistent with the conten 
tions of the management they have agreed to pay four months 
basic wages as bonus for the year but the union, consistent with 
their reasons, demand 7 months wages including overtime 
allowance. 

7. This is a peculiar case in which I am called upon to decide 
the quantification of bonus without Balance Sheet aud Profit and 
Loss Accounts. Ordinarily relying on the principles laid down 
by the Labour Appellate Tribunal in the Mill Owners Associa 
tion case ( 1950 II LLJ 1247) the question of bonus is to be 
decided on the basis of available surplus evolved from the 
Trading Accounts of the particular concern . But here the 
managements did not produce the Balance Sheet to find out the 
available surplus perhaps rightly consistent with the contentions 
raised by them in this case . I do not find fault with the manage 
ments for not producing the Profit and Loss Accounts even 
though the representative of the union would canvass for an 
adverse presumption because the management would admit that 
they have got sufficient profit to meet the claims of the workmen 
but would resist on other grounds. So at the outset I would 
venture to state that this difficult problem which has faced many 
other Tribunals in India previously : has been made easier by the 
interesting and instructive arguments of the representatives of 
the parties and it has to be stated that I am really grateful to 
them . 

8. It is now well settled by the decision of the Supreme Court 
in the Muri Mills Case (1955 I L.L.J. 1 ) that " there are two 
conditions which have to be satisfied before a demand for bonus 
can be justified and they are (i) when wages fall short of living 
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standard and ( ii ) the industry makes huge profit part of which 
due to the contribution which the workmen make in increasing 
production . The demand for bonus becomes an industrial claim 
when either or both these conditions are satisfied " . While the 
union contends that both the conditions exist in this case the 
managements would deny existence of both conditions. To be 
more precise the managements would contend regarding the 
second condition that workers do not cont: ibute to the produc 
tion even though there is huge profit. I will discuss the first 
condition first . 

9. It is forcibly argued by Sri T. C. N.Menon on behalf of 
the union that there is a wide gap between the actual wages 
paid to workmen and the living wage standard - while this 
contention is strongly denied by Mr. Pai, it is also emphasised 
by the learned Advocate that the wages are fair and reasonable 
so much so there is no likelyhood of any gap . There is sufficient 
evidence in this case to know the actual wages paid to difierent 
categories of workmen in the 3 Oil Companies but there is no 
evidence to know exactly the living wages and admittedly no 
such wages are fixed . The living wages are ideal condition 
towards which there is a march It is not likely that the goal 
would be attained very soon . Further it has to be pointed that 
the Nation is wedded to a socialistic pattern of society having 
the ideal of a welfare State and after the successful completion 
of the First Five Year Pian we are in the midst of the Second 
Five Year Plan and on the eve of the Third Five Year Plan . 
It is the sacred objective of the Planning scheme to raise the 
living standard of the common man including the workmen . 
So it is only natural that the living wage an ordinary unskil 
led worker at the end of the Third Five Year Plan would be 
higher than that at the end of the Second Five Year Plan . So 
it seems to me that fixation of a living wage at this juncture 
in a vast country like India may be a difficult problem 
nevertheless worthy of attempt. But there are sufficient 
materials to know what it should be eventhough an attempt 
to precision is not made. 1he present concept of 
living wage which is of general application appears from the 
observation of the Fair Wages Committee Report which is as 
foll ws : - " That there is a general agreement that the living 
wage should enable the male earner to provide for himself and 
his family not merely the bare essentials of food , clothing and 
shelter but (i) a measure of frugal comfort including education 
of children (2 ) Protection against ill -health , (3 ) requirements 
of essential social needs , and ( 4 ) a measure of insurance against 
the more important misfortunes including old age " . As has been 
pertinently pointed out by Labour Appellate Tribunal" the level 
of national income in India is so low that the country is unable 
to afford to prescribe by law a minimum wage which would 
correspond to the concept of a living wage . The rudder is set in 
the direction of a living wage but the destination is not in sight, 
the general emergence of a welfare State will naturally help but 
even here progress is necessarily slow " ( 1953 II LLJ. 250 ) . Thus 
even though the principles are well defined no attempt is hither . 
to made to evaluate living wage in terms of cost in a scientific 
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way ; no doubt some attempts were made in some places. Hence 
it is crystal clear that eventhough the living wage is not fixed , 
I have an idea of the quantum of living wage . In this connec 
tion the wage fixed by the Private Water Transport Minimum 
Wages Committee was brought to my notice by Mr Menon . 
Sri Menon who is also a member of the Committee would point 
out that the Committee after taking into consideration the prin 
ciples laid down by the Indian Labour Conference at Nainital 
fixed the minimum wages for that industry . From this Mr. Menon 
would calculate the minimum wage for 3-5 consumption unit 
as Rs. 154.44 while the correctness of this is seriously questioned 
by Mr. Pai he would admit that the minimum wage paid to an 
unskilled worker in the Oil Companies is Rs. 1-4-6 with a maxi 
Inum of Rs. 1.10-6 with a D A. at the rate of 3 As per point 
above 100 points even though most of the workmen get mure 
than the minimum . A statement showing the monthly wage is 
filed in this case . Anyhow it is not the case of themanagements 
that they are paying more than the living wage and admittedly 
no living wage is fixed either for the industry or for this area 
and hence the wages paid are not living wage. 

10. In this connection it has to be pointed that all Tribunals 
and labour Appellate Tribunalwho had occasion to deal with 
the question of bonus in these Oil Companies have invariably 
came to the conclusion that there is a wide gap between the 
actual wages received by workmen and the living standard and 
quantum of bonus had been determined on this finding arrived 
at regarding the gap. Hence after going through the evidence 
and the decisions of the Labour Appellate Tribunal as reported 
in 1953 II LLJ 246 , 1954 I L. L : J. 484, 1954 IL . L. ) . 782 
I come to the conclusion that there is a wide gap between the 
actual wages paid to the workmen and the living standard of 
wages to be attained . It has further to be stated that even in 
spite of tolerably decent salary paid to the clerical staff compared 
with the salary paid to their compeers, the gap still there is . It 
is mainfestly unreasonable to resist the payment of a reasonable 
bonus on the contention that the companies are paying living 
wages or almost living wages to its workmen and I am compelled 
to point out this because I find that this is one of the oft- repeated 
contention of these companies whenever the demand exceeds the 
offer. So I hold that the first condition namely the actual wages 
fall that of living stand exist in this case . 

11. The next condition is that the industry make huge 
profit part of which due to the contribution which the workmen 
make in increasing production . As can be seen this condition 
is two- fold . It is admitted that the industry maes huge profits . 
But the managements contend that the workmen do not contri 
bute to increase of production . In support of this Mr. Pai 
would lucidly argue that a distinction has to be made between 
manufacturing concerns like Textiles and non -manulacturing 
concerns like these Oil Campanies and would emphasize that the 
Labour Appellate Tribunal evolved the Bonus Fo mula having 
in view the manufacturing concerns . He has narrated the kind 

work done by these workmen in these oil companies in the 
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area and I am clear that there is notmuch of production process 
here as in Textile MiIs except the four gallon tin manufacturing. 
But Mr. Menon would read out the meaning of the word 
" Production " as laid down by Marshal on " Principles of 
economic and would conclude that in the Oil Companies 
production is going on . 

12. After hearing the instructive arguments of the 
learned Advocates, I have no hesitation to hold that 
the workmen here also contribute to the 

increase of 
production even though it may not be as in the case of Textile 
Mills . Mr Pai, who does not ordiarily lay emphasis on 
less important aspects, was justified when he says that in 
deciding the quantum of bonus, this aspect has to be 
considered. This contention is also raised by these Manage 
ments at all times whenever a demand for bonus is made. It 
seems there is some misapprehension in the minds of some 
managements including the oil companies that because the 
Bonus formula evolved by Labour Appellate Tribunal was 
in regard to textile mills, this formula cannot be applied in 
the case of some Industries which are not essentially manu 
facturing concerns according to them . In the dispute between 
the workmen of tae Kolar Gold fields and the management 
regarding bonus for the year 1953 and 1954 , the management 
contended that the formula should not be applied to Mining 
Industry . The Supreme Court in the decision reported in 1958 
II L L. J. 479 discountenanced the contention and held : " It 
cannot be denied that the principles of social justice on which a 
claim for bonus is founded apply as inuch to a gold -mining 
industry as to others Social and econom.c justice has been 
given a place of pride in our Constitution and one of the 
directive principles of State policy enshrined in Art. 38 requires 
that the State shall strive to promote the welfare of the people 
by securing and protecting as effectively as it may a social 
order in which justice Social, economic and political shall inform 
all the institutions of national life. Besides Art . 43 enunciates 
another directive principle by providing that the State shall 
endeavour to secure , by suitable legislation or economic 
organization or in any other way, to all workers, agicultural, 
Industrial or otherwise , work , a living wage, conditions of work 
ensuring a decent standard of life and full enjoyment of leisure 
and social and cul ural opportunities. The concept of social 
and economic justice is a living concept of revolutionary 
import; it gives sustenance tn the rule of law and meaning and 
significance to the ideal of a welfare State . It is on this concept 
of social justice that the formula has attained a fair amount of 
success It is true that in industrial adjudication purely 
technical and legalistic considerations which are apt to lead to 
regidity or inflexibility would not always be appr_priate ; nor is 
it desirable to allow purely theoretical or academic considera 
tions unrelated to facts to influence Industrial adjudication . In 
its attempt to do social justice, Industrial adjudication has to 
adjust rival claims of the employer and his workmen in a fair 
and just manner and this object can best be ach.eved by 
dealing with each problem as it arises on its own facts 


. 
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and circumstances. Experience has shown that the formula 
in question is, in its application , elastic enough to meet the 
requirements of individual cases, and so we do not think that 
the appellant has made out a case for any addition to the 
existing categories of prior charges. 

13. In this connection it is to be usefully pointed out that all 
Tribunals and Labour Appellate Tribunal have in the past 
rejected this contention of the management. Hence I hold that 
the second condition also exist. 

14. Another important contention raised by the management 
while resisting the demand, which is apparently a valid plea , is 
that they are following a pattern of payment of bonus in various 
regions on the basis of a long legal history and any increase 
above 4 months basic wages, in the quantum of bonus will upset 
the equillibrium and consequently industial disquiet would 
ensue. I have purposely stated that it apparently valid plea 
which on further scrutiny is found to be only apparent on the 
face of it. I am very anxious having in mind the paramount duty 
of industrial adjudications, that my award should not upset the 
industrial peace if otherwise established . I have to decide on 
the evidence in this case whether there is industrial peace in the 
locality on this ground. Before going into the question I have 
to see whether the plea of pattern of payment of bonus to diffe 
rent regions in India on legal historic grount is well-founded . 
In para 6 of the reply statements of Burmah Shell and S.V.O C., 
they have stated 4 principles on the basis of which , the pattern 
of payment is evolved . Mr Pai would argue that the manage 
ments are paying bonus not evaluating annual profits. but on 
region - cum -industry basis having in mind that a high rate of 
bonus would create problems in the region so as to conform to 
the contention that this is not a manufacturing concern like Tex 
tiles. It is claimed that the pattern of payment ofbonus is based 
on sum total of decisions of Tribunals The management divi. 
ded India into 4 regions for the payment of bonus and Erna 
kulam is included in Madras region . It is also clear that bonus 
in each year is decided bymanagement in each region , in some 
places on the basis of some agreements with one of the organisa 
tions of workmen in that region about which I will presently 
advert to . It is abundantly clear from evidence in this case that 
there were many adjudications on this question in defferent 
parts of the country for one year , or other; so much so there 
is no settlment on the question of bonus between workmen 
and managements in any part of the country including Bombay 
about which I am not unmindful of the elaborate and forcible 
arguments of Mr. Pai There also there is no agreement with 
majority Union . Mr. Pai would also argue that the manage 
ment was paying bonus to its workmen, including clerks 
at different rates in different regions on the basis of the 
four principles pointed out in Para 6 of their statements . But 
the question with which I am confronted is whether it is an 
acceptable pattern of payment of bonus the disturbance of which 
would upset industrial peace in the industry . 
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15. I am rather reluctant to comment on this pattern of pay . 
ment" having in view the place of pride given by themanagement 
to this system , but I am called upon to scrutinise this in so far as 
it is related on the bonus issue referred to me. Without in any 
way questioning the bonafides of those who are responsible for 
this system of payraent of bonus , I am bound to state that 
I do not accept the contention of the management that the 
pattern of payment in the various regions of India is evolved out 
of a series of awards of Tribunals as given in the statement. 
And I am compelled to state the reason why I do not accept it 
so far as this case is concerned . The principle that payment of 
bonus is based on region -cum -industry basis, and it should not 
be so high as to create new problems to the region and it should 
be depended on the contribution of the workmen (para 6 of the 
statement of the Burmah -Shell and S. V. O. C.) are no doubt 
derived from decisions of competent authorities but my 
apprehension is whether this principle could be equated with 
the contention that the payment of bonus should not be based 
on an evaluation of annual profits . This equation is a fallacy 
in view of the now accepted principle that an evaluation of the 
available surplus for each year is the basis on which a legitimate 
claim for bonus could be made ordinarily. In the absence of the 
Balance Sheet and Profit and Loss Iccounts, it is impossible 
to derive the available surplus and in the face of this difficulty 
how could the management successfully contend that they 
accepted the decisions of Tribunals in evolving a pattern of pay . 
ment of bonus. Without the necessary data namely the avail 
ability of surplus the management could successfully resist a 
higher demand only if there is a settlement of the question 
between the parties. So I have to see whether there is a settle 
ment. Mr. Pai would argue that there is a settlement between 
management of Burmah Shell and MadrasKerosene Oil Workers 
Union , Madras on 16-10 1958 and Ext. M 1 (a ) - Ext. M 1 (d ) 
are similar settlements. It is further argued that 
Ernakulam is within Madras area and the settlement 
would bind this union also over and above the settlement dated 
17-10-1958 with Burinah - Shell Employees Union , Ernakulam . 
This Union represents some workinen employed in the Depots 
of Burmah - Shell in Kerala . Admittedly Burmah - Shell Emplo 
yees Union does not represent workmen engaged in installation 
who are members of the Petroleum Workers Union who are not 
parties to this settlement I cannot accept the argument that 
since Ernakulam is within Madras region , the settlement should 
be binding on this Petroleum Workers Union also . It is seen 
from Ext Mi (a ) -Ext. Mi (d ) that the management has entered 
into settlement with different organisations of workmen in 
Madras State , Mysore State , Andhra Pradesh State which are 
within the Madras region . It is alleged that there is no settle 
ment with Majo ity union in Madras. Now that there is no 
settlement with the Union representing themajority of workers 
at Ernakulam . the settlements with other organisations in other 
States will not be binding on the workmen at Ernakulam . Mr. 
TC. N.Menon further argues that Madras Kerosene Oil Work 
ers Union is a defunct Union and does not represent the majo 
rity workmen in Madras . Whatever that may be, I am justified 


in concluding that in the face of above facts, there is no settle 
ment worth the name with the workmen in Ernakulam on the 
quantum of bonus for 1957. Hence in the absence of an agree 
ment between parties the pattern of payment , claimed by the 
management cannot be accepted by me as far as this adjudica 
tion is concerned . I will consider the question whether an in 
crease of rate of bonus would disturb the industrial peace after 
disposing of the last contention raised by the management 
namely bonus should not be on the basis of profit sharing. 

16. The Union raises the demand on the ground that it should 
be on the basis of profit sharing. Suffice to point out that I do 
not accept the contention at this stage. 

17. The Managements are very apprehensive that grant of 
bonus in excess of 4 months basic wages would cause industrial 
unrest in the locality as well as elsewhere . In support of this 
they rely on the observation of the Labour Appellate Tribunal in 
discussing the bonus question between the same managements 
and the workmen in Bombay as reported in 1953 II L L. J. 246 
at 251. It is stated that " care must be taken to see that the 
bonus which is given is not so excessive that it creates fresh 
problems in the vicinity that it upsets emoluments all round or 
that it creates industrial discontent and the possible emergence 
of a privileged class. With utmost respect to the 
Labour Appellate Trikunal I may be permitted to state that 
simply because a higher bonus is given to a set of workers in 
one industry , it is not likely that another set of workers would 
claim for the same rate of bonus in view now accepted propo 
sition that bonus is related to available surplus for each year 
unless and until it is otherwise agreed upon by parties. Neither 
will it create new problems nor a privileged class as it is depend 
ing upon the trading conditions of the concern . There are 
industries near Ernakulam where payment of bonus above 6 
months wages did not create any new problems. But I am mind 
ful of one aspect namely that a very high rate of bonus paid in 
cash to workmen may cause unwholesome repurcussions on the 
community as a whole . Unlike in the case of wage structure I 
feel a reasonable rate of bonus will be an incentive to o her 
workmen to augment production and thereby to increase the 
available surplus. Regarding the apprehension of the manage 
ments that a bigher rate than 4 months basic wages would upset 
industrial peace in Ernakulam area, they can be satisfied that 
on this account there is not going to be any unrest as the work 
ing class realise the limitation when they demand bonus. Regard 
ing the apprehension that workers in the same industry in 
Madras region would demand more, I have nothing to say except 
the fact that that is no consideration for me because I am guided 
by the principle enunciated recently by the Supreme Court that 
" t is true that in industrial adjudications purely technical and 
legalistic considerations which are apt to lead to regidity or 
inflexibility would not always be appropriate ; nor is it desirable 
to allow purely theoretical or academic consideration unrelated 
to facts to influence industrial adjudications . In its attempt to 
do social justice , industrial adjudications bas to adjust rival 
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claims of the employer and his workmen in a fair and just 
manner and this object can be achieved by dealing with each 
problem as it arises on its own facts and circumstances (1958 
II L. L. J 479 at 480) . Simply because the managements 
entered into some agreement with two of the Unions in Madras 
one of which is alleged to be not a representative union, and 
simply because the management entered into some similar agree 
ments with other unions elsewhere it should not be left on the 
ground of legalistic and technical consideration but I have to 
take into account the rival claims of the parties in a fair and just 
manner and do justice . A higher bonus is not going to create 
any further unrest because even without it there is sufficient 
unrest in different parts of India between the managements and 
workmen as is evident from records before me. Even in 
Ernakulam , bonus for 1950-55 was subject matter of adjudication 
proceedings then and there . Hence I hold that an amount of 
higher bonus will not cause fresh problems to other industries 
in the locality. Thus I am not in a position to accept this 
important contention of the management on the basis of which 
they oppose the demand of workers for higher bonus for the 


year 1957 


18. The next question , perhaps the more difficult question, is 
what is the quantum of bonus. The Union would demand 7 
months wages with overtime allowance. The Managements as 
pointed out earlier were prepared to give 4 months basic wages. 
It is in evidence that different rates were given in different 
regions which give rise to adjudications and further litigations 
in some of the regions. That is not a relevant matter but I am 
to note that there is no finality of the problem till now . 

19. In deciding the quantum of bonus I have to take into 
account two aspects. Firstly how far the gap between the actual 
wages and living wages could be neutralized and secondly the 
comparative contribution of workmen to production in this 
industry . Regarding the second point I will have in mind that 
the contribution to production is not the same as in the case of 
manufacturing concerns like Textile Mills. 

20. The first point is the more important one to be applied in 
this case because of its peculiar facts. I have found that the gap 
is wide and it is so in the case of clerical staff also even though 
their total remuneration is tolerably better than their compeers 
in other concerns. Even though the managements make distinc 
tion between service staff and clerical staff in the matter of pay 
ment of bonus, Mr. Pai conceded that he is not pressing that 
point and hence I do not make a distinction between different 
categories of workmen on other reasons also . 

21. The next question is what is the quantum of bonus. This 
is rather a different problem as there is no yard stick to fix it. 
I have decided that it should be more than 4 months basic wages 
as offered by the managements. The Union has demanded 7 
months basic wages with overtime allowance which cannot be 
said to be fantastic. 1f the industry were a producing industry , 
in the peculiar circumstances of this case , I would have accepted 
the demand . But in this case I don t propose to do so . In 


Madras, 4 months basic wage is given which means a higher 
amount than in Ernakulam as the Dearness Allowance is higher 
there. The only guiding factor is the quantum of bonus paid in 
some of the prosperous concerns in the locality . In Aluminium 
Industries Ltd., Kundara situated near Quilon , themanagement 
has agreed to pay a minimum of 6 months total wages which 
will be higher than the 6 months basic wages in oil companies 
here . It is a compromise between the parties. Similarly in 
Rayons, Perumpavoor which is 25 miles away from Ernakulam a 
minimum of 26 per cent of the total wages is paid as bonus. This 
again would be higher than 6 months basic wages here . The 
prosperity of the oil company is admitted . Having given my 
anxious consideration I am inclined to award 6 months basic 
wages as bonus for the workmen in this case for the year 1957. 
This I hope may neutralize the gap to some extent. If any bonus 
is paid already, the balance will be paid . The bonus will be 
paid within 4 weeks from the date of publication of this award . 

23. I pass this award in terms specified above and this comes 
into effect from the date of publication . 
Ernakulam , 

K. N. KUNJUKRISHNA PILLAI, 
26-12-1958 . 

Industrial Tribunal. 
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M3 Copy of the Or ler dated 15-5-1958 of the Supreme 
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25, 1958 of the Government of Uttar Pradesh . 
M 10 Copy of the Memorandum of Agreement reached 

under Section 3 Clause ( e ) of the Industrial 
Disputes (Amendment and Miscellaneous Provi 
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Storage and Distributing Co. of India Ltd., and 
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Copy of the Memorandum of Settlement reached 

between the Standard Vacuum Employees 
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of conciliation proceedings before the Assistant 
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the procedure being detailed under Section 12 

( 3 ) of the Industrial Disputes Act of 1947 . 
M 16 

Copy of the Memorandum of Settlement reached 
between the Standard Vacuum Employees 
Union 4, Stringer Street, Madras-1. representing 
the workers in the Travancore - Cochin State 
except the workers working in the Ernakulam 
Terminal and the Standard Vacuum Oil Co., 
Madras, before the Commissioner of Labour, 
Trivandrum , the procedure being laid down 
under Section 12 ( 3) of the Industrial Disputes 

Act of 1947. 
M 17 

Copy of theMemorandum of Settlement reached 

between the Standard Vacuum Employees 
Union 4 , Stringer Street.Madras- 1, representing 

workers in Mysore State and the 
Standard Vacuum Oil Co., Madras before 
the Commissioner of Labour in Mysore , 
Bangalore , the procedure being detailed under 
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M 19 Copy of the Memorandum of Settlement reached 

between the Madras Kerosene Oil Workers Union 
173, Thiruvattiyur High Road, Madras- 21 , 
representing the workmen of Standard Vacuum 
Oil Company , Madras at its Royapurain and 
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Standard Vacuum Oil Company, Madras in the 
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Assistant Commissioner of Labour, Government 
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1947 . 
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under clause 3 (e ) of the Industrial Disputes 
(Amendment and Miscellaneous Provisions) Act 

of 1956 . 
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between Messrs. Standard Vacuum Oil Company , 
Ernakulam , represented by its Terminal Superin 
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Management ) and the workmen of the Standard 
Vacuum Oil Company, Ernakulam , represented 
by the Mineral Oil Factory Workers Union , 
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under Section 3 clause ( e ) of the Industrial Dis 
putes ( Amendment and Miscellaneous Provisions) 
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Ext. M 27 Statement showing the total ! minimum monthly 

emoluments of clerical staff in the first year of 

service, including all amenities - 1957. 
M 28 Statement showing the total minimum monthly 

emoluments of clerical staff in the eight year of 

service, including all amenities - 1957 . 
M 29 Statement showing the total minimum monthly 

emoluments of labour staff in the first year of 
service, including all amenities - 1957 of Caltex 

(India ) Ltd., Ernakulam . 
M 30 Statement showing the total minimum monthly 

emoluments of labour staff in the eight year of 
service , including all amenities - 1957 of Caltex 
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Ernakulam 
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of Caltex (India) Ltd., Ernakulam . 
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M 37 Calculation of living wage for labour staff in Erna 
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M 38 Calculation of living wage for labour staff in Erna 
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(Amendment and Miscellaneous Provisions) Act 
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M 41 Copy of the Memorandum of Agreement reached 

under Clause 3 (e ) of the Industrial Disputes 
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of 1956. 
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under Section 3 Clause ( e ) of the Industrial Dis 
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M 43 Copy of the Memorandum of Settlement reached 

under Section 12 ( 3 ) of the Industrial Disputes 
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Ext. W 1 Copy of the Memorandum of Settlement between 

the Burmah - Shell Oil Storage and Distributing 
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wage and the actual wages paid in the Oil Com 
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W3 A book published by Aluminium Industries Ltd., 
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Kerala Gazette No. 51 dated 30th December 1958 . 
PART I 
Labour and Local Administration Department 

NOTIFICATION 
No. 71795 /L5 / 58-1. 

Dated , Trivandrum , 11th December 1958. 
The award of the Industrial Tribunal, Kozhikode in respect 
of the dispute between the Management of Feroke Tile Works, 
Feroke and their workmen represented by the Secretary, Tile 
Workers Union , Feroke received by Government on 8-12-1958 
is hereby published under section 17 of the Industrial Disputes 
Act, 1947 (CentralAct XIV of 1947). 

By order of the Governor, 

P.I. JACOB , 

Secretary . 
Before the Industrial Tribunal, Kozhikode. 
(Wednesday the third day of December , Nineteen 

hundred and fifty eight) 

Present: 
SHRI V. U. JOSEPH , B. A., B. L., 

Industrial Tribunal, Kozhikode . 
INDUSTRIAL DISPUTE No. 60/1958. 

Between 
THE MANAGEMENT 
OF FEROKE TILE WORKS, FEROKE 

And 
THE SECRET RY , 
TILE WORKERS UNION , FEROKE. 

AWARD 
This 

dispute was referred to adjudication by order 
No. 14794 / L5 / 57 of the Labour and Local Adıninistration De 
partment of the Government of Kerala dated 25-7-1958. The 
issues referred for adjudication are ( 1 ) Are the workers of the 
Feroke Tile Works, Feroke entitled to bonus for the years 
1951-55 and 1955-56 ? If so what should be the quantum ? (2 ) Arc 
the workers entitled to a paid holiday on 1-5-1957 . 

2. The Union submits that the wages paid to the workers 
are far below the living wage and the workmen are entitled to 
bonus to fill the wide gap between the existing wage and the 
living wage. The workmen duly demanded for the payment of 
bonus for these years and the management refused on the 
ground that there was no profit . The request of the Union for 
copies of the balance sheets and profit and loss accounts was 
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turned down by the management. The management products 
have a world -wide market and they have earned in the relevant 
years huge profits so as to justify the payment of at least 25 per 
cent of the basic wages for each of the years as bonus . With 
regard to issue No 2 the Union submits that the Government of 
Kerala was pleased to recommend that May day should be de 
clared as a holiday with wages by all industrial concerns. 
Many other similar factories have granted holiday with wages 
on that day . The management also declared it as a holiday 
without wages. The Union makes a prayer to grant wages for 
1-5-1957 . 

3. It is contented by the management that the trading re 
sults for the management concern for the years 1934-55 and 
1955-56 have ended in loss and therefore the workmen are not 
entitled to any bonus for these years . The demand of the work 
men for bonus is also belated. The management denies that the 
wages paid to the workmen are below the living wage and that 
the workmen are entitled to bonus. At the conciliation stage 
the management offered to produce the balance sheet and profit 
and loss accounts and shortly thereafter pursuant to the request 
from the Labour Commissioner they produced them before him 
with a request to treat them as confidential. The management 
also denies that for their product there is a world wide market. 
The workmen are not entitled to wages for 1-5-1957. The 
management concern is not a prosperous unit nor has the tile 
industry a bright future . They are already giving 15 festival 
holidays with basic wages in an year and this is the highest 
number of holidays in any tile industry. The question as to 
how many festival holidays and national holidays should be 
granted to the workmen is pending adjudication before the 
Industrial Tribunal, Ernakulam on an industry wide basis. 
Hence it is neither just nor fair that this issue should be de 
cided in this dispute relating to a simple unit of the industry . 
The management makes a prayer to uphold their contentions. 

4. The Union also filed a rejoinder controverting the 
averments of the management. 

5. The dispute is settled on terns and conditions given in 
the deed of settlement given below as Annexure. The manage 
ment agrees to pay all permanent operatives (workmen ) as are 
on the rolls of the company on . 18-11-1958 a sum of Rs. 22-50 
as an ex -gratia payment in full and final satisfaction of the 
demand for bonus for the year 1954-55 and 1955-56 . In consider 
ation of this settlement the workers promise to put all their 
efforts to step up.the production of Feroke Tile Works and agree 
to increase the production , per press from 4,600 to 5,000 tiles per 
day . Agreeing to these and other termsthe deed of settlement 

signed by parties and their representatives. I pass 
the award on terms and conditions given in the deed of settle 
ment given below as annexure . This award will become enforce 
able after 30 days of its publication in Government Gazette . 
Calicut, 

V. U. JOSEPH , 
3-12-58 . 

Industrial Tribunal. 


was 
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ANNEXURE 


Before the Industrial, Tribunal Calicut. 

INDUSTRIAL DISPUTE No. 60/58 . 


In the matter of Industrial Dispute between the 
Management of Messrs. Feroke Tile Works. Feroke, 
Proprietors,Madura Company Private Ltd., Cochin , and 
the workmen of the said company represented by the 

Tilc Workers Union . Feroke . 


JOINT MEMORANDUM OF SETTLEMENT SUBMITTED 

BY THE PARTIES TO THE DISPUTE . 


The parties hereto having come to a settlement on all 
matters covered by the above reference pray that the Tribunal 
may be pleased to make an award in respect of these matters in 
terins of the agreement set out hereunder : 

TEXT OF THE AGREEMENT. 
1. The management hereby agrees to pay all permanen ! 
operatives (workmen ) as are on the rolis of the Company on 
18-11-1958 a sum of Rs. 22:50 (Rupees Twentytwo and np fifty 
only ) as an ex - gratia payment in full and final satisfaction of 
the demand for bonus 1954-55 and 1955-56 . 

2. In consideration of this settlement the workers hereby 
promise to put forth all their efforts to step up the production 
of Feroke Tile Works , and agree to incre ise the production per 
press from 4.600 to 5,000 tiles per press per day. The workmen 
also hereby agree to attain the production of 5000 tiles per press 
per day within six weeks fro:n 18-11-1958 by stages. They 
further agree that they will startwith producing 100 tiles inore 
per press per day from 18-11-1958 . 

3. The management hereby agree to render reasonable 
facilities with regard to the machineries by way of increasing 
the speed of the presses, so as to enable the workmen to in 
crease the production of tiles froin 4,600 to 5,000 per press per 
day . 

4. The workmen hereby agree to withdraw the demand 
for May day wages for 1957, and await the decision of the 
Industrial Tribunal, Ernakulam in Industrial Dispute No. 17 of 
1957 on is.ue No. 8 regarding holidays. 


5. This agreement is binding on all concerned workmen of 
Feroke Tile Works. 

It is, therefore, prayed that an award may be passed in 
terms of this settlement. 
Dated this the eighteenth day of November 1958 . 
( Sd.) 

FOR THE MANAGEMENT, 
K. V.R Shenoi, For Madura Company Private Ltd., 
Menon and Pai, Advocates Proprietors: Feroke Tile works , 
For the Management. 

Feroke . 

(Sd.) 

MANAGER . 
For the workmen , 
For Tile Workers Union , Feroke . 
(Sd . ) 

(Sd .) 
President. 

General Secretary . 

(Sd.) 
Secretary, Factory Committee of Feroke Tile Works 

of Tile Workers Union , Feroke. 


Kerala Gazette No. 51 dated 30th December 1958 . 
PART I 
Labour and Local Administration Department 

NOTIFICATION 
No. 72796 /L5 / 53-1. Dated , Trivandrum , 16th December 1958 . 

The award of the Industrial Tribunal, Kozhikode in respect 
of the dispute between theManagement of Feroke Tile Works, 
Feroke and their workmen represented by the Secretary, 
Mercantile Employees Association , Kozhikode received by 
Government on 12-12-1958 is hereby published under Section 17 
of the Industrial Disputes Act, 1947 ( Central Act XIV of 1947) . 

By order of the Governor, 

P. I. JACOB , 

Secretary, 
Before the Industrial Tribunal, Kozhikode. 
(Saturday, the sixth day of December, Nineteen 

hundred and fifty eight.) 

Present : 
SHRI V. U. JOSEPH , B. A., B. L., 

Industrial Tribunal, Kozhikode . 
INDUSTRIAL DISPUTE No. 71 OF 1958 . 

Between 
THE MANAGEMENT OF 
FEROKE TILE WORKS, FEROKE 

And 

THE SECRETARY 
MERCANTILE EMPLOYEES ASSOCIATION , KOZHIKODE . 

AWARD 
Dispute having arisen between the management of 
Madura Co. Private Ltd , Feroke and their workmen was 
referred to the Ernakulam Industrial Tribunal No. I for 
adjudication by Order No. L Dis . 1923/57 of the Labour and 
Local Administration Department the Government of Kerala 
dated 23-9-1957. Subsequent on the constitution of this court at 
Kozhikode the dispute was transferred to this court for 
adjudication . The issues referred to are : 

1. Revision of scales of pay 
2. Classification of the existing staff and fitting them into 

the new grades indicating the venue of promotion . 
3. Service weightage for fitting the existing staff in the 

new scales of pay. 
4. Revision of dearness allowance. 
G. 3987 
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5. Payment of special allowance to typists and steno 

graphers. 
6. House rent allowance . 
7. Payment of overtime allowance . 
8. Payment of travelling allowance . 
9. Framing of revised leave rules. 
10. Framing of retirement rules. 
11. Framing of gratuity scheme. 
12. Medical aid 
13. Loans from Provident fund. 
14. Additional remuneration consequent on transfers. 

2. In the submission made by the union in support of their 
demands covering the different issues, it is stated that the 
management company is an old , well established and prosperous 
one, employing 54 clerical and subordinate staff members and 
the present reference covers all of them . The scales of pay , 
dearness allowance etc. are the same in the differentbranches of 
the company and Head Office as fixed in Krishna Rao Award . 
There has been substantial change since the Krishna Rao Award 
and taking into consideration the changes a revision of the scales 
of pay and other emoluments is now highly overdue. The Union 
placed its charter of demands by its letter dated 7-2-1957 to the 
management for its compliance. Similar demands have also 
been made by workmen of M /s. Peirce, Leslie & Co. Ltd. 
and other similar institutions to their managements. Finally 
both parties agreed to refer the matter to adjudication and 
a joint application with 14 items of dispute was sent to Govern 
ment In elaborating the demand , the union has set out in their 
statement the different grades of pay, Dearness allowance, 
special allowance, house rent allowance, etc. etc. demanded by 
them with all the details . Provision for retirement age , gratuity 
scheme, medical aid are also given in the statement. In the 
statement of the Union the claim under all the issues are 
elaborated with reasons for the same. 

3. In the reply statement of the management they have 
contended that the existing scales of pay , dearness allowance, 
and other terms and conditions of service of the workers were 
fixed by the Krishna Rao Award in October, 1949 after elaborate 
Survey of the conditions of the locality and in comparable 
commercial establishments and a very generous and long term 
pay scales were granted by that award . The pay scales and 
other benefits given under that award will compare more than 
favourably with any pay scales and other benefits granted there . 
after by Tribunals and the Appellate Tribunal. In the statement 
of the union. no change in circumstances justifying any 
modification of the award in any respect is pointed out nor is 
there any change in circumstances. Fixation of scales of pay 
and other benefits to workmen are long term arrangements and 
it will not be in the interests of industrial peace to disturb them 
at intervals . According to the management the Krishna Rao 
Award has not been also validly terminated by the opposite 
party and continues to be binding on the parties to the award . 
According to the management the different grades of pay and 
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allowances are too much ; in no industry in India such rates of 
pay and allowance is given as claimed by the union . The 
demands of the union are according to the management fantastic 
and unrealistic. The management, in their reply statement has 
seriously opposed the claim under all the issues and have 
elaborated their case with regard to each issue. 

4. All the matters of controversy between the parties are 
amicably settled and the terms and conditions are given in the 
deed of settlement given below as annexure. I pass the award 
on terms and conditions given in the deed of settlement and the 
same shall become part of the award . This award will become 
enforceable after thirty days of its publication in the Govern 
ment Gazette. 
Calicut, 

V. U. JOSEPH , 
6-12-1958. 

Industrial Tribunal . 

ANNEXURE . 
Before the Industrial Tribunal, Kozhikode. 

I. D.No. 71 OF 1958 . 
In the matter of the industrial dispute between the 
management of Messrs. Feroke Tile Works and 
Madura Company Engineering Works , Feroke 
and the workmen of the said concern 
represented by the Secretary,Mercantile 

Employees Association , Kozhikode. 
JOINT MEMORANDUM OF SETTLEMENT SUBMITTED 

BY THE PARTIES TO THE ABOVE DISPUTE . 

The parties hereto , having come to a settlement on matters 
covered by the above reference , pray that the Tribunal may be 
pleased to make an award in respect of those matters in terms of 
the agreement set out hereunder : 

TEXT OF THE AGREEMENT. 
1. Scales of basic pay : 

The following scales of basic pay will be introduced with 
effect from 1-10-1957 . 

( a ) Clerks. 
Grade 1-60-5-115-EB -7-150-73-195 . 

Grade 11—100-71-160-9-205-EB -10-255. 
NOTE : -Graduates, if appointed to Grade I, will be started at 

Rs. 70 . 
(b ) George and Bhaskaran . 

50-5-100-7-175 . 
( c ) Car Drivers . 

40-2-60- EB - 2-76 . 
( d ) (i) Peons. 25-1-30-2-50 -EB -24-65 . 

(ii ) Monthly paid Watchmen (Sankaran ) and Balan . 

25-1-30-2-50-EB-23-65. 
(iii) Monthly paid Maistries. 

25-1-30-2-50-EB - 25-65 . 


II . Fitment. 

To the basic pay as on the 1st October , 1957 , the following 
ad -hoc amounts will be added : 
( a ) Grade II clerks 

Rs. 12 . 
(b ) Grade I clerks 

Rs. 10 . 
( c ) Car Drivers , Peons, Monthly 

paid watchmen , Balan , George 
( Technician ) and Bhaskaran 
( Electrician ) 

Rs. 5 . 
After adding the said amounts, the resulting figure will be 
rounded off to the nearest higher step in the new grades and 
scales agreed to above . 

The employees will be entitled to an increment as per the 
new scales on and from 1-10-1957 . 

The normal increment they have received on 1-1-1958 will be 
set off against the increment given on 1-10-1957 and the balance 
due plus the additional amounts payable by the applicability of 
the new grades from 1-10-1957 will be paid to the employees . 

The employees will also be entitled to their next increment 
on 1-4-1959 and thereafter on the 1st of April every year . 
III. Dearness Allowance : 

The following scale of dearness allowance will be introduced 
with effect from 1-10-1957. 

Clerks. 
On the first Rs. 100 of basic pay 

60 per cent. 
On the next Rs. 100 of basic pay 

25 per cent. 
On the balance 

10 per cent. 
subject to a minimum of Rs. 40. 
Subordinate staff (Drivers , peons, watchmen , charge -hands 
and technicians) . 
Upto Rs. 20 

110 per cent 
On the next Rs 20 

55 per cent 
On the balance 

25 per cent 
Subject to a minimum of Rs. 32 . 
IV . Typists and Stenographers Allowance : 

The present scales will continue. 
V. Overtime Allowance : 

Overtime allowance will be paid as per the provisions o . 
the Shops and Establishments Act . 
VI. Outstation Allowance : 

The present rates will continue. 
VII. Festival Holidays : 

The existing number of festival holidays will be continued 
to be given . 
VIII. Leave : 

The prese it leave facilities will continue. 
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IX . Gratuity : 

The present provident fund of the Company was instituted 
with effect from the 1st April, 1950. The company agrees to 
backdate this provident fund to make it effective as from 1-4-1940 
in the case of all employees in respect of their service prior 
to the 1st April, 1950 and to fund the Company s appropriate 
contribution in respect of service between 1-4-1940 to the 
31st March 1950 where this has not already been done without 
liability to pay any interest on such amounts. For services prior 
to 1-4-1940 , the Company agrees to pay onemonth s basic pay 
as additional gratuity for every year of completed service up to 
1940. This arrangement is in substitution of all discretionary 
pension scheme in force . 

Basic pay for this purpose shall mean the average rate of 
basic pay drawn during the twelve months immediately 
preceding retirement. 

The following regular schemeof gratuity shall be introduced 
with effect from 1-4-1940 in respect of employees in the 
Company s service on the date of signing this agreement, 
in respect of service put in by an employee after that date , viz . 
1-4-1940 : 
1. On the death of an employee One month s basic pay for each 

while in service of the completed year of service , 
Company or on his physical subject to a maximum of 
or mental disability to con 15 months basic pay to be 
tinue further in service. paid to him , his heirs, exe 

cutors or assigns. 
2. On voluntary retirement or Half a month s basic pay for 

on resignation of employees every completed year of 15 
after 15 years ofcontinuous of service , subject to 
service in the company . 

maximum of 15 months 

basic pay 
3 . On termination of service of 

an employee by the Com 

pany : 
(a ) After completion of 5 Half a month s basic pay for 
years, but less than 10 

every year of completed 
years of continuous service. 

service. 
(b ) After completion of 10 Three - fourth month s basic pay 
years, but less than 15 

for each year of continuous 
years of continuous service. 

service. 
(c) After 15 years continuous Fifteen month s basic pay . 

service in the company . 
Gratuity is not payable to any employee who is dismissed 
for gross misconduct, such as causing damage to company s 
properties or premises, theft, fraud or dishonesty in connection 
with company s business or property . 
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Basic pay for this purpose shall mean the average rate of 
basic pay drawn during the 12 months immediately preceding 
death , disability , retirement, resignation or termination as the 
case may be : 

Provided, however , that the gratuity berefits under this 
Scheme will be applied to meet all or part of the legislative 
benefit as the case may be if by future legislation , the Company 
is obliged by law to pay any gratuity or retirement. Provided 
further that if the benefits under the scheme agreed to above are 
higher than those provided by law , then the benefits under this 
settlement will prevail. 

If on termination of service by the Company any liability 
for retirement compensation or any other liability arises in law . 
either the gratuity as per this agreement or the compensation 
by way of retrenchment or otherwise that is payable , whichever 
is more beneficial will alone be paid and the employees will not 
be entitled to both the benefits for the introduction of any 
gratuity scheme. 
X. Retirement age : 

The retirement age will normally be 58, with option to the 
Company to extend the period up to 60 . 
XI. This agreement will remain in force till the 31st December. 
1961. 
Dated this the 17th day of November , 1958 . 

FOR THE MANAGEMENT. 

Madura Company Private Limited . 
( Sd.) 

( Sd.) 
Advocate for theManagement. Managing Director, 

P. Govindan Nair , 
Menon and Pai, 

FOR THE WORKMEN , 
Advocates, Ernakulam . 
(Sd. ) 

( Sd .) 
President, 

Secretary . 
Mercantile Employees Association , Kozhikode. 


Kerala Gazette No. 51 dated 30th December 1958 . 
PART I. 
Labour and Local A ministration Department. 

NOTIFICATION 
No. 69687 /L5/ 58-1. Dated , Trivandrum , 2nd December 1958 . 

The award of the Industrial Tribunal, Kozhikode in respect 
of the dispute between the Manager, Koottamala Rubber Estate , 
Mannarghat, Palghat and their workmen represented by the 
Secretary , Walluvanad Plantation Labour Union , Mannarghat 
received by Government on 27-11-1958 is hereby published 
under Section 17 of the industrial Disputes Act, 1947 (Central 
Act XIV of 1947) . 

By order of the Governor, 

P.I. JACOB, 
Secretary 


Before the Industrial Tribunal, Kozhikode 
(Wednesday , the Nineteenth day of November , Nineteen 

hundred and fifty eight) 

Present: 
SHRI V. U. JOSEPH , B. A., B. L., 

Industrial Tribunal, Kozhikode. 
INDUSTRIAL DISPUTE No. 82 of 1958 

Between 

THE MANAGER , 
KOOTTAMALA RUBBER ESTATE , MANNARGHAT, PALGHAT 

And 

THE SECRETARY 
WALLUVANAD PLANTATION LABOUR UNION , MANNARGHAT. 

AWARD . 
This dispute between the Manager, Koottamala · Rubber 
Estate, Mannarghat, Palghat, and The Secretary, Walluvanad 
Plantation Labour Union , Mannarghat, was referred to this 
Court for adjudication by Order No. 55055 /L5 / 58-1 of the Labour 
and Local Administration Department, Government of Kerala 
dated 19-9-1958 . The only issue referred to adjudication is 
given below : 
1. Non - employment of the following workers : 

( 1 ) Shri K.Muhammed 
( 2 ) P.Mammed 
(3 ) V. Narayanan , and 

( 4 ) Kolathodan Muhammed , 
2. The parties have settled this dispute even before they filed 
their respective statements in Court. Ext. W1 is the deed of 
settlement which was sent to this Court through post. Notices 

G. 3827 . 
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were sent to the representatives of parties to appear in Court 
and prove the settlement deed and the case was posted to 
18-11-1958. The Union Secretary Shri P. A. Sankaran appeared 
on 18-11.1958 and was examined as WW1, He proved Ex . Wi, 
the settlement deed . It is signed by Shri K.Krishnan , M.L.A. 
and two others. All the workmen were reinstated from 5-9-58 
with continuity of service . According to the terms of Ext. W1 
all the outstandingmatters of dispute were settled by the parties 
and there is no subs.sting dispute between them to be adju li 
cated . This award is passed declaring that there is no subsist 
ing dispute between the parties and the same will be published 
in the Gazette . This award becomes enforceable atonce. 


Calicut, 
19 11-1958 . 


V.U. JOSEPH 
Industrial Tribunal. 


Kerala Gazetto No. 51 dáted 30th December 1958, 
PARTI 
Agriculture (Co-operation ) Department. 

ORDER 
No. 56372 / 58 /AD . CI. 

Dated , Trivandrum , 22nd December 1958. 
S. R. O. No. 83 / 58. - In exercise of the powers conferred by 
Section 3 of the Travancore - Cochin Co -operative Societies Act, 
1951 (Act X /of 1952 ) the Government of Kerala hereby appoint 
the Assistant Registrars of Co- operative Societies to assist the 
Registrar and confer on then the powers of the Registrar under 
Sections 14, 23, 37 (1 ) , 45, 46, 47, 60 (1) , (2 ) & ( 3) and 63 of the 
said Act. 

By order of the Governor, 

C. THOMAS, 

Agriculture Secretary . 
G. 4060. 


Kerala Gazette No. 51 dated 30th December 1958 . 
PARTI 
Agriculture ( Co-operation ) Department 

ORDER . 
No. 56372 / 58 / AD . C1. 

Dated, Trivandrum , 22nd December 1958. 
FC S. R. O. No. 84 / 58. - In exercise of the powers conferred by 
Section 3 of the Madras Co -operative Societies Act, 1932 ( Act 
VI tof 1932) , the Government of Kerala hereby confer on the 
Assistant Registrars of Co- operative Societies the powers of the 
Registrar under Sections 15, 32 (1 ) , 37, 38, 39, 41, 51 (1 ), (2 ) & (3 ) 
and 57 ( A ) of the said Act . 

By order of the Governor , 

C. THOMAS 

Agriculture Secretary. 
G. 4066A . 
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were sent to the representatives of parties to appear in Court 
and prove the settlement deed and the case was posted to 
18-11-1958 . The Union Secretary Shri P. A. Sankaran appeared 
on 18-11-1958 and was examined as WW1, He proved Ex. Wi, 
the settlement deed. It is signed by Shri K.Krishnan, M.L.A. 
and two others . All tne workmen were reinstated from 5-9- 58 
with continuity of service . According to the termsof Ext. W1 
all the outstanding matters of dispute were settled by the parties 
and there is no subs.sting dispute between them to be adju li 
cated This award is passed declaring that there is no subsist 
ing dispute between the parties and the same will be published 
in the Gazette . This award becomes enforceable atonce . 


Calicut, 
19 11-1958 . 


V.U. JOSEPH , 
Industrial Tribunal . 


Kerala Gazette No. 51 dated 30th December 1958 . 
PARTI 

GOVERNMENT OF KERALA 

Law Department 

NOTIFICATION 
No. 9645|b2 |58 |Law . Dated , Trivandrum , 24th November 1958 . 

The following Act which was recently passed by the 
Houses of Parliament and published in the Gazette of India , 
Extraordinary, Part II , Section I, dated the 18th October , 1958, 
is hereby republished for general information . The Act as 
passed by the Houses of Parliament received the assent of the 
President on the 17th October , 1958 . 

By order of the Governor , 

P. NARAYANASWAMI, 

Additional Secretray . 
THE TRADE AND MERCHANDISE MARKS ACT, 1958 
ARRANGEMENT OF SECTIONS 

CHAPTER I 

PRELIMINARY 
SECTIONS 

1. Short title , extent and commencement. 
2. Definitions and interpretation . 
3. High Court having jurisdiction . 

CHAPTER II 
THE REGISTER AND CONDITIONS FOR REGISTRATION 
4. Registrar of Trade Marks. 
5. Trade Marks Registry and offices thereof. 
6. The Register of Trade Marks. 
7 . Part A and Part B of the register . 
8. Registration to be in respect of particular goods. 
9. Requisites for registration in Parts A and B of the 

register. 
10. Limitation as to colour . 
11 . 

Prohibition of registration of certain marks . 
12 . 

Prohibition of registration of identical or deceptively 

similar trade marks. 
13. Prohibition of registration 

of names of chemical 
elements . 
14. Use of names and representations of living persons 

or persons recently dead. 
15. Registration of parts of trade marks and of trade 

marks as a series. 
16. Registration of trade marks as associated trade marks. 
17. Registration of trade marks subject to disclaimer. 
G. 3648 
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CHAPTER III 
PROCEDURE FOR AND DURATION OF REGISTRATION 
18. Application for registration . 
19. Withdrawal of acceptance. 
20. Advertisement of application . 

21. Opposition to registration . 
SECTIONS 

22. Correction and amendment. 
23 . Registration . 
24. Jointly owned trade marks. 
25. Duration , renewal and restoration of registration . 
26. Effect of removal from register for failure to pay fee 
for renewal. 

CHAPTER IV 

EFFECT OF REGISTRATION 
27. No action for infringement of unregistered trade mark . 
28. Rights conferred by registration . 
29. Infringement of trade marks. 
30. Acts not constituting infringement. 
31. Registration to be prima facie evidence of validity . 
32. Registration to be conclusive as to validity after seven 

years. 
33. Saving for vested rights. 
34. Saving for use of name, address or description of 

goods. 
35. Saving for words used as name or description of an 
article or substance . 

CHAPTER V 

ASSIGNMENT AND TRANSMISSION 
36. Power of registered proprietor to assign and give 

receipts . 
37. Assignability and transmissibility of registered trade 

marks. 
38. Assignability and transmissibility of unregistered trade 

marks. 
39 . Restrictions on assignment or transmission where 

multiple exclusive rights would be created . 
40. Restrictions on assignment or transmission when 

exclusive rights would be created in different parts 

of India . 
41. Conditions for assignment otherwise than in connection 

with the goodwill of a business . 
42. Assignability and transmissibility of certification trade 

marks. 
43. Assignability and transmissibility of associated trade 

marks. 
44. Registration of assignments and transmissions. 

CHAPTER VI 
USE OF TRADE MARKS AND REGISTERED USERS 
45. Proposed use of trade mark by company to be formed . 
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SECTIONS 
46. Removal from register and imposition of limitations 

on ground of non -use. 
47. Defensive registration of well-known trade marks. 
48. Registered users . 
49. Application for registration as registered user . 
50. Existing registrations of registered users not to have 

effect after three years. 
51. Power of registered user to take proceedings against 

infringement. 
52. Power of Registrar to vary or cancel registration as 

registered user . 
53. Registered user not to have right of assignment or 

transmission . 
54. Use of one of associated or substantially identical trade 

marks equivalent to use of another . 
55. Use of trade mark for export trade and use when 
form of trade connection changes . 

CHAPTER VII 
RECTIFICATION AND CORRECTION OF THE REGISTER 
56. Power to cancel or vary registration and to rectify 

the register . 
57. Correction of register. 
58. Alteration of registered trade marks. 
59. Adaptation of entries in register to amended or sub 
stituted classification of goods. 

CHAPTER VIII 

CERTIFICATION TRADE MARKS 
60. Certain provisions of this Act not applicable to certifi 

cation trade marks . 
61. Registration of certification trade marks. 
62. Applications for registration of certification trade 

marks. 
63. Consideration of applications for registration by 

Central Government . 
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THE TRADE AND MERCHANDISE MARKS ACT, 1958 

(43 of 1958 ) 

An 

ACT 
to provide for the registration and better protection of trade 

marks and for the prevention of the use of fraudulent 

marks on merchandise . 
BE it enacted by Parliament in the Ninth Year of the Republic 
of India as follows: 

CHAPTER I 

PRELIMINARY 
1. Short title extent and commencement.- ( 1 ) This Act 
may be called the Trade and Merchandise Marks Act, 1958. 

( 2 ) It extends to the whole of India . 

( 3 ) It shall come into force on such date as the Central 
Government may, by notification in the Official Gazette, 
appoint. 

2. Definitions and interpretation.— ( 1) In this Act, unless 
the context otherwise requires - 

(a ) " assignment” means an assignment in writing by 
act of the parties concerned ; 
( b ) " associated trade marks" 

trade marks 
deemed to be , or required to be, registered as associated 
trade marks under this Act ; 

( c ) " certification trade mark " means a mark adapted 
in relation to any goods to distinguish , in the course of 
trade , goods certified by any person in respect of origin , 
material, mode of manufacture, quality, accuracy or other 
characteristic , from goods not so certified and registrable 
as such under the provisions of Chapter VIII in respect 
of those goods in the name, as proprietor of the certifi 
cation trade mark , of that person ; 

(d ) "deceptively similar" -A mark shall be deemed to 
be deceptively similar to another mark if it so nearly 
resembles that other mark as to be likely to deceive or 
cause confusion ; 

( e ) " District Court" has the meaning assigned to it in 
the Code of Civil Procedure, 1908 (5 of 1908 ) ; 
(f ) " false trade description " means 

(i) a trade description which is untrue or misleading 
in a material respect as regards the goods to which it 
is applied ; or 

( ii ) any alteration of a trade description as regards 
the goods to which it is applied , whether by way of 
addition , effacement or otherwise, where that alteration 
makes the description untrue or misleading in a material 
respect ; or 
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(ii) any trade description which denotes or implies 
that there are contained , as regards the goods to which 
it is applied , more yards or metres than there are con 
tained therein standard yards or standard inetres; or 

( iv ) any marks or arrangement or combination there 
of applied to goods in such manner as to be likely to 
lead persons to believe that the goods are the manu 
facture or merchandise of some person other than the 
person whose merchandise or manufacture they really 
are ; or 

(v ) any false name or initials of a person applied to 
goods in such manner as if such name or initials were a 
trade descripition in any case where the name or initials 

(a ) is or are not a trade mark or part of a trade 
mark ; and 

(b ) is or are identical with or deceptively similar 
to the name or initials of a person carrying on business 
in connection with goods of the same description and 
who has not authorised the use of such name or 
initials ; and 

( c ) is or are either the name or initials of a ficti 
tious person 

of some person not bona fide carrying 
on business in connection with such goods ; 
and the fact that a trade description is a trade mark or part 
of a trade mark shall not prevent such trade description 
being a false trade description within the meaning of this 
Act ; 

( g ) " goods ” means anything which is the subject of 
trade or manufacture ; 

(h ) " High Court" means the High Court having juris 
diction under section 3 ; 

(i) " limitations" (with its grammatical variations) 
means any limitations of the exclusive right to the use of 
a trade mark given by the registration of a person as pro 
prietor thereof, including limitations of that right as to 
mode of use, as to use in relation to goods to be sold or 
otherwise traded in within India , or as to use in relation 
to goods to be exported to any market outside India ; 

(3) "mark " includes a device , brand , heading, label, 
ticket, name, signature, word , letter or numeral or any 
combination thereof ; 
( k ) 

" name" includes any abbreviation of a name; 
(1) " package includes any case, box , container , cover 
ing, folder, receptacle , vessel, casket, bottle, wrapper , label, 
band, ticket, reel, frame, capsule, cap, lid , stopper and 
cork ; 

(m ) " permitted use " , in relation to a registered trade 
mark , means the use of a trade mark 

(i) by a registered user of the trade mark in relation 
to goods 

( a ) with which he is connected in the course of 
trade ; and 

(b ) in respect of which the trade mark remains 
registered for the time being ; and 
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( c ) for which he is registered as registered user ; 
and 

( ii ) which complies with any conditions or restrictions 
to which the registration of the trade mark is subject ; 

(n ) " prescribed ” means, in relation to proceedings 
before a High Court, prescribed by rules made by the High 
Court, and in other cases, prescribed by rules made under 
this Act ; 

(0 ) " register " means the Register of Trade Marks 
referred to in section 6 ; 

( p ) " registered " (with its grammatical variations) 
means registered under this Act; 

( q ) " registered proprietor " , in relation to a trade mark , 
means the person for the time being entered in the register 
as proprietor of the trade mark ; 

( r ) " registered trade mark " means a trade mark which 
is actually on the register ; 

(s ) " registered user " means a person who is for the 
time being registered as such under section 49 ; 

(t ) " Registrar " means the Registrar of Trade Marks 
referred to in section 4 ; 

(u ). " trade description " means any description , state 
ment or other indication , direct or indirect , 

( i) as to the number, quantity, measure, gauge or 
weight of any goods ; or 

( ii ) as to the standard of quality of any goods, 
according to a classification commonly used or recogni 
sed in the trade ; or 

( iii) as to fitness for the purpose , strength , perfor 
mance or behaviour of any goods, being "drug as 
defined in the Drugs Act, 1940 ( 23 of 1940 ), or " food " 
as defined in the Prevention of Food Adulteration Act, 
1954 (37 of 1954 ) ; or 

( iv ) as to the place or country in which or the time 
at which any goods were made or produced ; or 

( v ) as to the name and address or other indication 
of the identity of the manufacturer or of the person for 
whom the goods are manufactured ; or 

( vi) as to the mode of manufacture or producing any 
goods; or 

( vii) as to the material of which any goods are com 
posed ; or 

(viii ) as to any goods being the subject of an existing 

patent, privilege or copyright; 
and includes 

( a ) any description as to the use of any mark which 
according to the custom of the trade is commonly taken 
to be an indication of any of the above matters ; 

(b ) the description as to any imported goods contained 
in a bill of entry or shipping bill ; 

( c ) any other description which is likely to be mis . 
understood or mistaken for all or any of the said 

matters ; 
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( v ) " trade mark " means 

(i) in relation to Chapter X (other than section 81), 
a registered trade mark or a mark used in relation to 
goods for the purpose of indicating or so as to indicate 
a connection in the course of trade between the goods 
and some person having the right as proprietor to use 
the mark ; and 

(ii) in relation to the other provisions of this Act, a 
mark used or proposed to be used in relation to goods 
for the purpose of indicating or so as to indicate a con 
nection in the course of trade between the goods and 
some person having the right, either as proprietor or 
as registered user, to use the mark whether with or 
without any indication of the identity of that person, 
and includes a certification trade mark registered as 
such under the provisions of Chapter VIII ; 

( w ) " transmission " means transmission by operation of 
law , devolution on the personal representative of a de 
ceased person and any other mode of transfer , not being 
assignment; 

( x ) " tribunal” means the Registrar or , as the case may 
be, the High Court, before which the proceeding con 
cerned is pending . 

( 2 ) In this Act, unless the context otherwise requires , any 
reference 

( a ) to the use of a mark shall be construed as a refer 
ence to the use of a printed or other visual representation 
of the mark ; 

( b ) to the use of a mark in relation to goods shall be 
construed as a reference to the use of the mark upon, or 
in any physical or in any other relation whatsoever, to 
such goods ; 

( c ) to a registered trade mark shall be construed as 
including a reference to a trade mark registered in Part A 
of the register or Part B of the register , as the case 
may be ; 

( a ) to the Registrar shall be construed as including a 
reference to any officer when discharging the functions of 
the Registrar in pursuance of sub-section (2 ) of section 4 ; 

(e ) to the Trade Marks Registry shall be construed as 
including a reference to any office of the Trade Marks 
Registry. 
3. High Court having jurisdiction .- The High Court having 
jurisdiction under this Act shall be the High Court within the 
limits of whose appellate jurisdiction the office of the Trade 
Marks Registry referred to in each of the following cases is 
situate , namely— 

(a ) in relation to a trade mark on the Register of Trade 
Marks at the commencement of this Act , the office of the 
Trade Marks Registry within whose territorial limits , the 
principal place of business in India of the proprietor of the 
trade mark as entered in the register at such commence 
ment is situate ; 
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( b ) in relation to a trade mark for which an application 
for registration is pending at or is made on or after the 
commencement of this Act, the office of the Trade Marks 
Registry within whose territorial limits the principal place 
of business in India of the applicant as disclosed in his 
application is situate ; 

( c ) in relation to a trade mark registered in the names 
of joint proprietors before the commencement of this Act, 
the office of the Trade Marks Registry within whose terri 
torial limits the principal place of business in India of the 
proprietor whose name is entered first in the register at 
such commencement as having such place of business is 
situate; 

(d ) in relation to a trade mark for which an application 
for registration in the names of joint proprietors is pend 
ing at or is made on or after the commencement of this 
Act, the office of the Trade Marks Registry within whose 
territorial limits the principal place of business in India 
of the proprietor whose name is first mentioned in the said 
application as having such place of business is situate ; 

( e ) where the registered proprietor or the applicant for 
registration as aforesaid has no place of business in India 
or where none of the jointly registered proprietors or none 
of the joint applicants as aforesaid has any place of 
business in India , the office of the Trade Marks Registry 
withia whose territorial limits 

( i) in relation to a trade mark on the Register of 
Trade Marks at the commencement of this Act, the 
place mentioned in the address for service in India as 
entered in the register at such commencement; 

( ii ) in relation to a trade mark for which an applica 
tion for registration is pending at or is made on or 
after such commencement, the place mentioned in the 
address for service in India as specified in the applica 

tion ; 
is situate . 

CHAPTER II 
THE REGISTER AND CONDITIONS FOR REGISTRATION 
4. Registrar of Trade Marks.- ( 1) The Central Govern 
ment may, by notification in the Official Gazette, appoint a 
person to be known as the Controller-General of Patents , 
Designs and Trade Marks, who shall be the Registrar for the 
purposes of this Act and the Controller of Patents and Designs 
for the purposes of the Indian Patents and Designs Act, 1911 
(2 of 1911) 

( 2 ) The Central Government may appoint such other 
officers with such designations as it thinks fit for the purpose 
of discharging, under the superintendence and direction of the 
Registrar, such functions of the Registrar under this Act as 
he may from time to time authorise them to discharge. 
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5. Trade Marks Registry and offices thereof.- ( 1 ) For the 
purpose of this Act there shall be established a Registry which 
shall be known as the Trade Marks Registry . 

( 2 ) The head office of the Trade Marks Registry shall be 
at such place as the Central Government may specify , and for 
the purpose of facilitating the registration of trade marks, 
there may be established at such places as the Central Govern 
mentmay think fit branch offices of the Trade Marks Registry . 

( 3 ) The Central Government may, by notification in the 
Official Gazette, define the territorial limits within which an 
office of the Trade Marks Registry may exercise its functions. 

( 4 ) There shall be a seal of the Trade Marks Registry . 
6. The Register of Trade Marks.- ( 1 ) For the purposes of 
this Act, a record called the Register of Trade Marks shall be 
kept at the head office of the Trade Marks Registry , wherein 
shall be entered all registered trade marks with the names, 
addresses and descriptions of the proprietors, notifications 
of assignments and transmissions , the names, addresses and 
descriptions of registered users, disclaimers, conditions, limita 
tions and such other matters relating to registered trade marks 
as may be prescribed . 

( 2 ) No notice of any trust, express or implied or con 
structive, shall be entered in the register and no such notice 
shall be receivable by the Registrar. 

( 3 ) Subject to the superintendence and direction of the 
Central Government, the register shall be kept under the control 
and management of the Registrar. 

(4 ) There shall be kept at each branch office of the Trade 
Marks Registry a copy of the register and such of the other 
documents mentioned in section 125 as the Central Government 
may, by notification in the Official Gazette, direct. 

7. Part A and Part B of the register .- ( 1) The register 
referred to in section 6 shall be divided into two parts called 
respectively Part A and Part B. 

( 2 ) The Register of Trade Marks existing at the com 
mencement of this Act shall be incorporated with and form 
part of Part A of the register , and this Part shall comprise 
all trade marks entered in the Register of Trade Marks exist 
ing at the commencement of this Act and all trade marks which 
after such commencement may be entered in Part A of the 
register. 

( 3) Part B of the register shall comprise all trade marks 
which after the commencement of this Act may be entered in 
Part B of the register . 

8. Registration to be in respect of particular goods.- ( 1) A 
trade mark may be registered in respect of any or all of the 
goods comprised in a prescribed class of goods. 

( 2 ) Any question arising as to the class within which any 
goods fall shall be determined by the Registrar whose decision 
in the matter shall be final. 
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9. Requisites for registration in Parts A and B of the 
register.- ( 1 ) A trade mark shall not be registered in Part A of 
the register unless it contains or consists of at least one of 
the following essential particulars, namely : 

( a ) the name of a company, individual or firm repre 
sented in a special or particular manner ; 

(b ) the signature of the applicant for registration or 
some predecessor in his business ; 

( c ) one or more invented words; 

(d ) one or more words having no direct reference to 
the character or quality of the goods and not being, accord 
ing to its ordinary signification , a geographical name or a 
surname or a personal name or any common abbreviation 
thereof or the name of a sect , caste or tribe in India ; 

( e ) any other distinctive mark . 

( 2 ) A name, signature or word , other than such as fall 
within the descriptions in clauses (a ) , (b ) , ( c ) and ( d ) of sub 
section ( 1) shall not be registrable in Part A of the register 
except upon evidence of its distinctiveness . 

( 3 ) For the purposes of this Act, the expression " distinc 
tive" in relation to the goods in respect of which a trade mark 
is proposed to be registered , means adapted to distinguish 
goods with which the proprietor of the trade mark is or may 
be connected in the course of trade from goods in the case of 
which no such connection subsists either generally or, where 
the trade mark is proposed to be registered subject to limita 
tions, in relation to use within the extent of the registration. 

(4 ) A trade mark shall not be registered in Part B of the 
register unless the trade mark in relation to the goods in 
respect of which it is proposed to be registered is distinctive, or 
is not distinctive but is capable of distinguishing goods with 
which the proprietor of a trade mark is or may be connected 
in the course of trade from goods in the case of which no such 
connection subsists , either generally or, where the trade mark 
is proposed to be registered subject to limitations , in relation 
to use within the extent of the registration . 

(5 ) In determining whether a trade mark is distinctive or 
is capable of distinguishing as aforesaid , the tribunal may have 
regard to the extent to which 

( a ) a trade mark is inherently distinctive or is inherently 
capable of distinguishing as aforesaid ; and 

(b ) by reason of the use of the trade mark or of any 
other circumstances, the trade mark is in fact so adapted 
to distinguish or is in fact capable of distinguishing as 
aforesaid . 

(6 ) Subject to the other provisions of this section , a trade 
mark in respect of any goods 

( a ) registered in Part A of the register may be 
registered in Part B of the register ; and 

(b ) registered in Part B of the register may be 
registered in Part A of the register ; 
in the name of the same proprietor of the same trade mark or 
any part or parts thereof. 
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10. Limitation as to colour.--- ( 1) A trade mark may be 
limited wholly or in part to one or more specified colours, and 
any such limitation shall be taken into consideration by the 
tribunal havinig to decide on the distinctive character of the 
trade mark . 

( 2 ) So far as a trade mark is registered without limitation 
of colour, it shall be deemed to be registered for all colours. 
11. Prohibition of registration of certain marks. - A mark 

( a ) the use of which would be likely to deceive or cause 
confusion ; or 

(b ) the use of which would be contrary to any law for 
the time being in force ; or 

(c ) which comprises or contains scandalous or obscene 
matter ; or 

(d ) which comprises or contains any matter likely to 
hurt the religious susceptibilities of any class or section 
of the citizens of India ; or 

(e) which would otherwise be disentitled to protection 

in a court ; 
shall not be registered as a trade mark . 

12. Prohibition of registration of identical or deceptively 
similar trade marks.- ( 1) Save as provided in sub -section (3 ) , 
no trade mark shall be registered in respect of any goods or 
description of goods which is identical with or deceptively 
similar to a trade mark which is already registered in the name 
of a different proprietor in respect of the same goods or des 
cription of goods. 

(2 ) Where separate applications are made by different 
persons to be registered as proprietors respectively of trade 
marks which are identical or nearly resemble each other in 
respect of the same goods or description of goods, the Registrar 
may defer the acceptance of the application or applications 
bearing a later date until after the determination of the pro 
ceedings in respect of the earlier application , and may dispose 
of such application or applications in the light of the evidence 
tendered in relation to earlier application and the oppositions 
thereto , if any. 

(3 ) In case of honest concurrent use or of other special 
circumstances which, in the opinion of the Registrar, make it 
proper so to do , he may permit the registration by more than 
one proprietor of trade marks which are indentical or nearly 
resemble each other (whether any such trade mark is already 
registered or not) in respect of the same goods or description 
of goods , subject to such conditions and limitations, if any as 
the Registrar may think fit to impose. 

13. Prohibition of registration of names of chemical 
elements .- ( 1) No word which is the commonly used and 
accepted name of any single chemical element or single chemical 
compound (as distinguished from a mixture) shall be registered 
as a trade mark in respect of a chemical substance or pre 
paration , and any such registration shall, notwithstanding any 
thing in section 32 , be deemed for the purposes of section 56 
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to be an entry made in the register without sufficient cause or 
an entry wrongly remaining on the register, as the circums 
tances may require . 

( 2 ) This section shall not apply to a word which is used to 
denote only a brand or make of the element or compound as 
made by the proprietor or a registered user of the trade mark , 
as distinguished from the element or compound as made by 
others, and in association with a suitable name or description 
open to the public use . 
14 . 

Use of names and representations of living persons or 
persons recently dead . — Where an application is made for the 
registration of a trade mark which falsely suggests a connec 
tion with any living person , or a person whose death took place 
within twenty years prior to the date of application for regis 
tration of the trade mark , the Registrar may, before he pro 
ceeds with the application , require the applicant to furnish 
him with the consent in writing of such living person or, as 
the case may be, of the legal representative of the deceased 
person to the connection appearing on the trade mark , and may 
refuse to proceed with the application unless the applicant 
furnishes the Registrar with such consent . 

15. Registration of parts of trade marks and of trade marks 
as a series.- ( 1) Where the proprietor of a trade mark claims 
to be entitled to the exclusive use of any part thereof separa 
tely, he may apply to register the whole and the part as sepa 
rate trade marks. 

(2 ) Each such separate trade mark shall satisfy all the 
conditions applying to, and have all the incidents of, an inde 
pendent trade mark . 

( 3 ) Where a person claiming to be the proprietor of 
several trade marks in respect of the same goods or description 
of goods which , while resembling each other in the material 
particulars thereof, yet differ in respect of 

( a ) statement of the goods in relation to which they 
are respectively used or proposed to be used ; or 

( b ) statements of number, price, quality or names of 
places ; or 

(c ) other matter of a non - distinctive character which 
does not substantially affect the identity of the trade 
mark ; or 

( d ) colour ; 
seeks to register those trade marks, they may be registered as 
a series in one registration . 

16. Registration of trademarks as associated trade 
marks.- ( 1 ) Where a trade mark which is registered , or is the 
subject of an application for registration , in respect of any 
goods is identical with another trade mark which is registered , 
or is the subject of an application for registration , in the name 
of the same proprietor in respect of the same goods or descri 
ption of goods or so nearly resembles it as to be likely to deceive 
or cause confusion if used by a person other than the proprie 
tor, the Registrar may, at any time, require that the trade 
marks shall be entered on the register as associated trade 
marks. 
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( 2 ) Where a trade mark and any part thereof are , in 
accordance with the provisions of sub -section ( 1 ) of section 15 , 
registered as separate trade marks in the name of the same 
proprietor, they shall be deemed to be, and shall be registered 
as, associated trade marks. 

( 3 ) All trade marks registered in accordance with the 
provisions of sub -section (3 ) of section 15 as a series in one 
registration shall be deemed to be, and shall be registered as, 
associated trade marks. 

(4 ) On application made in the prescribed manner by the 
registered proprietor of two or more trade marks registered 
as associated trade marks, the Registrar may dissolve the 
association as respects any of them if he is satisfied that there 
would be no likelihood of deception ore confusion being caused 
if that trade mark were used by any other person in relation 
to any of the goods in respect of which it is registered , and inay 
amend the register accordingly . 

17. Registration of trade marks subject to disclaimer. - If 
a trade mark 

( a ) contains any part 

( i) which is not the subject of a separate application 
by the proprietor for registration as a trade mark ; or 

(ii ) which is not separately registered by the pro 
prietor as a trade mark ; or 

( b ) contains any matter which is common to the trade 

or is otherwise of a non -distinctive character ; 
the tribunal, in deciding whether the trade mark shall be en 
tered or shall remain on the register, may require, as a condi 
tion of its being on the register, that the proprietor shall either 
disclaim any right to the exclusive use of such part or of all 
or any portion of such matter, as the case may be, to the ex 
clusive use of which the tribunal holds him not to be entitled , 
or make such other disclaimer as the tribunal may consider 
necessary for the purpose of defining the rights of the proprie 
tor under the registration : 

Provided that no disclaimer shall affect any rights of the 
proprietor of a trade mark except such as arise out of the 
registration of the trade mark in respect of which the dis 
claimer is made. 

CHAPTER III 
PROCEDURE FOR AND DURATION OF REGISTRATION 
18. Application for registration .- ( 1) Any person claiming 
to be the proprietor of a trade mark used or proposed to be 
used by him , who is desirous of registering it, shall apply in 
writing to the Registrar in the prescribed manner for the regis 
tration of his trade mark either in Part A or in Part B of the 
register . 

( 2 ) An application shall not be made in respect of goods 
comprised in more than one prescribed class of goods. 

( 3 ) Every application under sub -section ( 1 ) shall be filed 
in the office of the Trade Marks Registry within whose terri 
torial limits the principal place of business in India of the 


applicant or in the case of joint applicants the principal place 
of business in India of the applicant whose name is first men 
tioned in the application , as having a place of business in India, 
is situate : 

Provided that where the applicant or any of the joint 
applicants does not carry on business in India , the application 
shall be filed in the office of the Trade Marks Registry within 
whose territorial limits the place mentioned in the address for 
service in India as disclosed in the application , is situate . 

(4 ) Subject to the provisions of this Act, the Registrar 
may refuse the application or may accept it absolutely or 
subject to such amendments, modifications, conditions of limi 
tations, if any, as he may think fit. 

(5 ) In the case of an application for registration of a 
trade mark (other than a certification trade mark ) in Part A 
of the register, the Registrar may, if the applicant so desires, 
instead of refusing the application , treat it as an application 
for registration in Part B of the register and deal with the 
application accordingly . 

(6 ) In the case of a refusal or conditional acceptance of 
an application , the Registrar shall record in writing the grounds 
for such refusal or conditional acceptance and the materiais 
used by him in arriving at his decision . 

19. Withdrawal of acceptance. — Where, after the accept 
ance of an application for registration of a trade mark but 
before its registration , the Registrar is satisfied 

(a ) that the application has been accepted in error ; or 

(b ) that in the circumstances of the case the trade mark 
should not be registered or should be registered subject 
to conditions or limitations or to conditions additional to 
or different from the conditions or limitations subject to 

which the application has been accepted ; 
the Registrar may , after hearing the applicant if he so desires, 
withdraw the acceptance and proceed as if the application had 
not been accepted . 

20. Advertisement of application.- ( 1) When an application 
for registration of a trade mark has been accepted , whether 
absolutely or subject to conditions or limitations, the Registrar 
shall, as soon as may be after acceptance, cause the application 
as accepted together with the conditions or limitations, if any, 
subject to which it has been accepted , to be advertised in the 
prescribed manner : 

Provided that the Registrar may cause the application to 
be advertised before acceptance if it relates to a trade mark 
to which sub-section ( 2 ) of section 9 applies or in any other 
case where it appears to him that it is expedient by reason of 
any exceptional circumstances so to do. 

( 2 ) Where 

(a ) an application has been advertised before accept 
ance under sub -section ( 1 ) ; or 
( b ) after advertisement of an application 

(i) an error in the application has been corrected , or 
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( ii ) the application has been permitted to be amended 

under section 22 ; 
the Registrar may in his discretion cause the application to be 
advertised again or , in any case falling under clause (b ) may, 
instead of causing the application to be advertised again , notify 
in the prescribed manner the correction or amendment made 
in the application . 

21. Opposition to registration.- ( 1 ) Any person may, with 
in three months from the date of the advertisement or re 
advertisement of an application for registration or within such 
further period , not exceeding one month in the aggregate, as 
the Registrar, on application made to him in the prescribed 
manner and on payment of the prescribed fee, allows, give 
notice in writing in the prescribed manner to the Registrar, 
of opposition to the registration . 

(2) The Registrar shall serve a copy of the notice on the 
applicant for registration and, within two months from the 
receipt by the applicant of such copy of the notice of opposi 
tion , the applicant shall send to the Registrar in the prescribed 
manner a counter-statement of the grounds on which he relies 
for his application , and if he does not do so he shall be deemed 
to have abandoned his application . 

(3 ) If the applicant sends such counter-statement the 
Registrar shall serve a copy thereof on the person giving notice 
of opposition . 

(4 ) Any evidence upon which the opponent and the appli 
cant may rely shall be submitted in the prescribed manner and 
within the prescribed time to the Registrar, and the Registrar 
shall give an opportunity to them to be heard if they so desire . 

(5 ) The Registrar shall, after hearing the parties, if so 
required , and considering the evidence, decide whether and 
subject to what conditions or limitations, if any, the registra 
tion is to be permitted , and may take into account a ground 
of objection whether relied upon by the opponent or not. 

(6 ) Where a person giving notice of opposition or an 
applicant sending a counter-statement after receipt of a copy 
of such notice neither resides nor carries on business in India , 
the Registrar may require him to give security for the costs 
of proceedings before him , and in default of such security 
being duly given , may treat the opposition or application , as the 
case may be, as abandoned . 

22. Correction and amendment.-- The Registrar may on 
such terms as he thinks just 

( a ) at any time, whether before or after acceptance of 
an application for registration under section . 18 , permit 
the correction of any error in or in connection with the 
application or permit an amendment of the application ; or 

(b ) permit correction of any error in , or an amendment 
of, a notice of opposition or a counter -statement under 
section 21, 
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23. Registration .- (1) Subject to the provisions of section 
19 , when an application for registration of a trade mark in 
Part A or Part B of the register has been accepted and either 

( a ) the application has not been opposed and the time 
for notice of opposition has expired ; or 

(b ) the application has been opposed and the opposition 
has been decided in favour of the applicant; 
the Registrar shall, unless the Central Government otherwise 
directs, register the said trade mark in Part A or Part B of 
the register, as the case may be, and the trade mark when 
registered shall be registered as of the date of the making 
of the said application and that date shall, subject to the 
provisions of section 131 , be deemed to be the date of registra 
tion . 

( 2 ) On the registration of a trade mark , the Registrar 
shall issue to the applicant a certificate in the prescribed form 
of the registration thereof, sealed with the scal of the Trade 
Marks Registry . 

( 3 ) Where registration of a trade mark is not completed 
within twelve months from the date of the application by reason 
of default on the part of the applicant, the Registrar may, 
after giving notice to the applicant in the prescribed manner, 
treat the application as abandoned unless it is completed within 
the time specified in that behalf in the notice . 

(4 ) The Registrar may amend the register or a certificate 
of registration for the purpose of correcting a clerical error 
cr an obvious mistake. 

24. Jointly owned trade marks.- ( 1 ) Save as provided in 
sub-section (2 ), nothing in this Act shall authorise the registra 
tion of two or more persons who use a trade mark independ 
ently , or propose so to use it, as joint proprietors thereof. 

( 2 ) Where the relations between two or more persons 
interested in a trade inark are such that no one of them is 
entitled as between himself and the other or others of them 
to use it except 

( a ) on behalf of both or all of them ; or 

( b ) in relation to an article with which both or all of 

them are connected in the course of trade; 
those persons may be registered as joint proprietors of the 
trade mark , and this Act shall have effect in relation to any 
rights to the use of the trade mark vested in those persons as 
if those rights had been vested in a single person . 

25. Duration , renewal and restoration of registration. 
( 1 ) The registration of a trade mark shall be for a period of 
seven years, but may be renewed from time to time in accord 
ance with the provisions of this section . 

(2 ) The Registrar shall, on application made by the 
registered proprietor of a trade mark in the prescribed manner 
and within the prescribed period and subjcct to payment of the 
prescribed fee, renew the registration of the trade mark for a 
period of seven years from the date of expiration of the original 
registration or of the last renewal of registration, as the case 
may be (which date is in this section referred to as the expira 
tion of the last registration ) . 
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( 3 ) At the prescribed time before the expiration of the 
last registration of a trade mark the Registrar shall send notice 
in the prescribed manner to the registered proprietor of the 
date of expiration and the conditions as to payment of fees 
and otherwise upon which a renewal registration inay be 
obtained , and, if at the expiration of the time prescribed in 
that behalf those conditions have not been duly complied with , 
the Registrar may remove the trade mark from the register . 

( 4 ) Where a trade mark has been removed from the 
register for non - payment of the prescribed fee , the Registrar 
may, within one year from the expiration of the last registra 
tion of the trade mark , on receipt of an application in the pre 
scribed form , if satisfied that it is just so to do , restore the 
trade mark to the register and renew the registration of the 
trade mark either generally or subject to such conditions or 
limitations as he thinks fit to impose, for a period of seven years 
from the expiration of the last registration . 

26 . Effect of removal from register for failure to pay fee for 
renewal. — Where a trade mark has been removed from the 
register for failure to pay the fee for renewal, it shall neverthe 
less, for the purpose of any application for the registration 
of another trade mark during one year next after the date 
of the removal, be deemed to be a trade mark already on the 
register , unless the tribunal is satisfied either 

(a ) that there has been no bona fide trade use of the 
trade mark which has been removed during the two years 
immediately preceding its removal; or 

(b ) that no deception or confusion would be likely to 
arise from the use of the trade mark which is the subject of 
the application for registration by reason of any previous use 
of the trade mark which has been removed . 

CHAPTER IV 

EFFECT OF REGISTRATION 
27. No action for infringement of unregistered trade 
mark .- (1 ) No person shall be entitled to institute any pro 
ceeding to prevent, or to recover damages for , the infringement 
of an unregistered trade mark . 

(2 ) Nothing in this Act shall be deemed to affect rights 
of action against any person for passing off goods as the goods 
of another person or the remedies in respect thereof . 

28. Rights conferred registration.- ( 1 ) Subject to 
other provisions of this Act, the registration of a trade mark 
in Part A or Part B of the register shall , if valid , give to the 
registered proprietor of the trade mark the exclusive right to 
the use of the trade mark in relation to the goods in respect 
of which the trade mark is registered and to obtain relief in 
respect of infringement of the trade mark in the manner pro 
vided by this Act. 

( 2 ) The exclusive right to the use of a trade mark given 
under sub -section ( 1 ) shall be subject to any conditions and 
limitations to which the registration is subject. 
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(3 ) Where two or more persons are registered proprietors 
of trade marks, which are identical with or nearly resemble 
each other, the exclusive right to the use of any of those trade 
marks shall not (except so far as their respective rights are 
subject to any conditions or limitations entered on the register ) 
be deemed to have been acquired by any one of those persons 
as against any other of those persons merely by registration 
of the trade marks but each of those persons has othterwise 
the same rights as against other persons (not being registered 
users using by way of permitted use ) as he would have if he 
were the sole registered proprietor. 

29. Infringement of trade marks.- (1 ) A registered trade 
mark is infringed by a person who, not being the registered 
proprietor of the trade mark or a registered user thereof using 
by way of permitted use, uses in the course of trade a mark 
which is identical with , or deceptively similar to , the trade 
mark, in relation to any goods in respect of which the trade 
mark is registered and in such manner as to render the use 
of the mark likely to be taken as being use as a trade mark . 

( 2 ) In an action for infringement of a trade mark regis 
tered in Part B of the register an injunction or other relief 
shall not be granted to the plaintiff if the defendant establishes 
to the satisfaction of the court that the use of the mark of 
which the plaintiff complains is not likely to deceive or cause 
confusion or to be taken as indicating a connection in the course 
of trade between the goods in respect of which the trade mark 
is registered and some person having the right, either as 
registered proprietor or as registered user, to use the trade 
mark 

30. Acts not constituting infringement.- ( 1) Notwithstand 
ing anything contained in this Act, the following acts do not 
constitute an infringement of the right to the use of a regis 
tered trade mark : 

(a ) where a trade mark is registered subject to any 
conditions or limitations, the use of the trade mark in any 
manner in relation to goods to be sold or otherwise traded 
in , in any place, or in relation to goods to be exported to 
any market, or in any other circumstances, to which , 
having regard to those conditions or limitations, the 
registration does not extend ; 

(b ) the use by a person of a trade mark in relation to 
goods connected in the course of trade with the proprietor 
or a registered user of the trade mark if, as to those goods 
or a bulk of which they form part, the registered propric 
tor or the registered user conforming to the permitted 
use has applied the trade mark and has not subsequently 
removed or obliterated it , or has at any time expressly 
or impliedly consented to the use of the trade mark ; 

( c ) the use of a trade mark by a person in relation to 
goods adapted to form part of , or to be accessory to , 
other goods in relation to which the trade mark has been 
used without infringement of the right given by registra 
tion under this Act or might for the time being be so 
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used , if the use of the trade mark is reasonably necessary 
in order to indicate that the goods are so adapted , and 
neither the purpose nor the effect of the use of the trade 
mark is to indicate, otherwise than in accordance with 
the fact, a connection in the course of trade between any 
person and the goods ; 

(d ) the use of a registered trade mark , being one of 
two or more trade marks registered under this Act which 
are identical or nearly resemble each other, in exercise of 
the right to the use of that trade mark given by registra 
tion under this Act. 

( 2 ) Where the goods bearing a registered trade mark are 
lawfully acquired by a person , the sale of or other dealings 
in those goods by that person or by a person claiming under 
or through him is not an infringement of the trade mark by 
reason only of the trade mark having been assigned by the 
registered proprietor to some other person after the acquisi 
tion of those goods. 

31. Registration to be prima facie evidence of validity. 
( 1) In all legal proceedings relating to a trade mark regiz 
tered under this Act ( including applications under section 56 ), 
the original registration of the trade mark and of all subse 
quent assignments and transmissions of the trade mark shall 
be prima facie evidence of the validity thereof. 

(2 ) In all legal proceedings as aforesaid a trade mark 
registered in Part A of the register shall not be held to be 
invalid on the ground that it was not a registrable trade mark 
under section 9 except upon evidence of distinctiveness and 
that such evidence was not submitted to the Registrar before 
registration , if it is proved that the trade mark had been so 
used by the registered proprietor or his predecessor in title 
as to have become distinctive at the date of registration. 

32. Registration to be conclusive as to validity after seven 
years. - Subject to the provisions of section 35 and section 46 , 
in all legal proceedings relating to a trade mark registered in 
Part A of the register (including applications under section 
56), the original registration of the trade mark shall, after 
the expiration of seven years from the date of such registra 
tion , be taken to be valid in all respects unless it is proved --- 

( a ) that the original registration was obtained by 
fraud ; or 

(b ) that the trade mark was registered in contraven 
tion of the provisions of section 11 or offends against the 
provisions of that section on the date of commencement 
of the proceedings ; or 

( c ) that the trade mark was not, at the commencement 
of the proceedings , distinctive of the goods of the regis 

tered proprietor . 
33. Saving for vested rights . — Nothing in this Act shall 
entitle the proprietor or a registered user of a registered trade 
mark to interfere with or restrain the use by any person of 
a trade mark identical with or nearly resembling it in relation 
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to goods in relation to which that person or a predecessor in 
title of his has continuously used that trade mark from a 
date prior --- 

( a ) to the use of the first-mentioned trade mark in 
relation to those goods by the proprietor or a predecessor 
in title of his ; or 

(b ) to the date of registration of the first mentioned 
trade mark in respect of those goods in the name of the 

proprietor or a predecessor in title of his ; 
whichever is the earlier, and the Registrar shall not refuse ( on 
such use being proved) to register the second -mentioned trade 
mark by reason only of the registration of the first -mentioned 
trade mark . 

34. Saving for use of name,address or description of goods. 
Nothing in this Act shall entitle the proprietor or a registered 
user of a registered trade mark to interfere with any bona fide 
use by a person of his own name or that of his place of business , 
or of the name, or of the name of the place of business , of any 
of his predecessors in business, or the use by any person of 
any bona fide description of the character or quality of his 
goods. 

35. Saving for words used as name or description of an 
article or substance.- ( 1 ) The registration of a trade mark 
shall not be deemed to have become invalid by reason only 
of any use after the date of the registration of any word or 
words which the trade mark contains or of which it consists 
as the name or description of an article or substance: 

Provided that, if it is proved either 

( a ) that there is a well-known and established use of 
the said word as the name or description of the article or 
substance by a person or persons carrying on a trade 
therein , not being use in relation to goods connected in the 
course of trade with the proprietor or a registered user 
of the trade mark or in the case of a certification trade 
mark ) goods certified by the proprietor; or 

(b ) that the article or substance was formerly manu 
factured under a patent, that a period of two years or 
more after the cesser of the patent has elapsed , and that 
the said word is the only practicable name or description of 

the article or substance ; 
the provisions of sub- section (2 ) shall apply . 

( 2 ) Where the facts mentioned in clause (a ) or clause 
(b ) of the proviso to sub -section ( 1 ) are proved with respect 
to any words, then 

( a ) for the purposes of any proceedings under section 
56 

(i) if the trade mark consists soley of such words, 
the registration of the trade mark , so far as regards 
registration in respect of the article or substance in 
question or of any goods of the same description , shall 
be deemed to be an entry wrongly remaining on the 
register ; 
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( ii) if the trade mark contains such words and other 
matter, the tribunal in deciding whether the trade mark 
shall remain on the register, so far as regards registra 
tion in respect of the article or substance in question 
and of any goods of the same description , may, in case 
of a decision in favour of its remaining on the register, 
require as a condition thereof that the proprietor shalí 
disclaim any exclusive right to the use in relation to 
that article or substance and any goods of the same 
description , of such words : 

Provided that no disclaimer shall affect any rights of 
the proprietor of a trade mark except such as arise out 
of the registration of the trade mark in respect of which 
the disclaimer is made ; 

(b ) for the purposes of any other legal proceeding relat 
ing to the trade mark, 

( i) if the trade mark consists solely of such words, 
all rights of the proprietor under this Act or any cther 
law to the use of the trade mark in relation to the 
article or substance in question or to any goods of the 
same description ; or 

(ii ) if the trade mark contains such words and cther 
matter , all such rights of the proprietor to the use of 

such words, in such relation as aforesaid ; 
shall be deemed to have ceased on the date at which the use 
mentioned in clause ( a ) of the proviso to sub -section ( 1 ) first 
became well-known and established , or at the expiration of the 
period of two years mentioned in clause (b ) of the said proviso. 

CHAPTER V 


ASSIGNMENT AND TRANSMISSION 
36. Power of registered proprietor to assign and give 
receipts . The person for the time being entered in the register 
as proprietor of a trade mark shall, subject to the provisions 
of this Act and to any rights appearing from the register to 
be vested in any other person , have power to assign the trade 
mark , and to give effectual receipts for any consideration for 
such assignment . 

37. Assignability and transmissibility of registered trade 
marks. - Notwithstanding anything in any other law to the 
contrary , a registered trade mark shall, subject to the provi 
sions of this Chapter , be assignable and transmissible , whether 
with or without the goodwill of the business concerned and in 
respect either of all the goods in respect of which the trade 
mark is registered or of some only of those goods. 

38. Assignability and transmissibility of unregistered trade 
marks.- ( 1 ) An unregistered trade mark shall not be assign 
able or transmissible except along with the goodwill of the 
business concerned. 

(2) Notwithstanding anything contained in gub-section 
(1 ), an unregistered trade mark may be assigned or transmitted 
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otherwise than along with the goodwill of the business con 
cerned if 

(a ) at the time of assignment or transmission of the 
unregistered trade mark , it is used the same business 
as a registered trade mark ; and 

(b ) the registered trade mark is assigned or transmitted . 
at the same time and to the same person as the unregis 
tered trade mark ; and 

( c ) the unregistered trade mark relates to goods ir 
respect of which the registered trade mark is assigned or 

transmitted , 
39. Restrictions on assignment or transmission where multi 
ple exclusive rights would be created .- ( 1) Notwithstanding 
anything in section 37 and section 38, a trade mark shall not 
be assignable or transmissible in a case in which as a result 
of the assignment or transmission there would in the circums 
tances subsist , whether under this Act or any other law , ex 
clusive rights in more than one of the persons concerned to 
the use , in relation to the same goods or description of goods, 
of trade marks nearly resembling each other or of identical 
trade marks, if , having regard to the similarity of the goods 
and of the trade marks, the use of the trade marks in execcise 
of those rights would be likely to deceive or cause confusion : 

Provided that an assignment or transmission shall not be 
deemed to be invalid under this sub -section if the exclusive 
rights subsisting as a result thereof in the persons concerned 
respectively are, having regard to limitations imposed thereon , 
such as not to be exercisable by two or more of those persons 
in relation to goods to be sold , or otherwise traded in , within 
India otherwise than for export therefrom , or in relation to 
goods to be exported to the same market outside India . 

(2 ) The proprietor of a registered trade mark who pro 
poses to assign it may submit to the Registrar in the prescribed 
manner a statement of case setting out the circumstances and 
the Registrar may issue to him a certificate stating whether, 
having regard to the similarity of the goods and of the trade 
marks referred to in the case , the proposed assignment would 
or would not be invalid under sub - section ( 1 ) , and a certificate 
so issued shall, subject to appeal and unless it is shown that 
the certificate was obtained by fraud or mis -representation , be 
conclusive as to the validity or invalidity under sub -section ( 1 ) 
of the assignment in so far as such validity or invalidity de 
pends upon the facts set out in the case, but, as regards a 
certificate in favour of validity , only if application for the 
registration under section 44 of the title of the person becoming 
entitled is made within six months from the date on which the 
certificate is issued . 

40. Restrictions on assignment or transmission when exclu 
sive rights would be created in different parts of India . - Not 
withstanding anything in section 37 and section 38 , a trade 
mark shall not be assignable or transmissible in a case in which 
as a result of the assignment or transmission there would in 
the circumstances subsist, whether under this Act or any other 
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law , an exclusive right in one of the persons concerned to the 
use of the trade mark limited to use in relation to goods to be 
sold , or otherwise traded in , in any place in India and an ex 
clusive right in another of these persons to the use of a trade 
mark nearly resembling the first-mentioned trade mark or of 
an identical trade mark in relation to the same goods or descrip 
tion of goods limited to use in relaion to goods to be sold , or 
otherwise traded in , in any other place in India : 

Prvided that in any such case , on application in the pres 
cribed manner by the proprietor of a trade mark who proposes 
to assign it, or by a person who claims that a registered trade 
mark has been transmitted to him or to a predecessor in title 
of his since the commencement of this Act, the Registrar, if 
he is satisfied that in all the circumstances the use of the trade 
mark in exercise of the said rights would not be contrary to 
the public interest, may approve the assignment or transmis 
sion , and an assignment or transmission so approved shall not, 
unless it is shown that the approval was obtained by fraud or 
misrepresentation , be deemed to be invalid under this section 
or section 39 if application for the retgistration under section 
44 of the title of the person becoming entitled is made within 
six months from the date on which the approval is given or, 
in the case of a transmission , was made before that date. 

41. Conditions for assignment otherwise than in connection 
with the goodwill of a business. — Where an assignment of a 
trade mark, whether registered or unregistered , is made other 
wise than in connection with the goodwill of the business in 
which the mark has been or is used , the assignment shall not 
take effect unless the assignee, not later than the expiration 
of six months from the date on which the assignment is made 
or within such extended period, if any, not exceeding three 
months in the aggregate, as the Registrar may allow , applies 
to the Registrar for directions with respect to the advertise 
ment of the assignment, and advertises it in such form and 
manner and within such period as the Registrar may direct. 

Explanation. For the purposes of this section an issign 
ment of a trade mark of the following description shall not be 
deemed to be an assignment made otherwise than in connection 
with the goodwill of the business in which the mark is used , 
namely : 

( a ) an assignment of a trade mark in respect only of 
some of the goods for which the trade mark is registered 
accompanied by the transfer of the goodwill of the business 
concerned in those goods only ; or 

( b ) an assignment of a trade mark which is used in 
relation to goods exported from India if the assignment is 
accompanied by the transfer of the goodwill of the export 

business only . 
42. Assignability and transmissibility of certification trade 
marks. - A certification trade mark shall not be assignable or 
transmissible otherwise than with the consent of the Central 
Government, for which application shall be made in writing 
in the prescribed manner through the Registrar. 
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43. Assignability and transmissibility of associated trade 
marks. - Associated trade marks shall be assignable and trans 
missible only as a whole and not separately , but, subject to 
the provisions of this Act, they shall , for all other purposes , 
be deemed to have been registered as separate trade marks. 

44. Registration of assignments and transmissions.- ( 1 ) 
Where a person becomes entitled by assignment or transmis 
sion to a registered trade mark , he shall apply in the prescribed 
manner to the Registrar to register his title , and the Registrar 
shall, on receipt of the application and on proof of title to his 
satisfaction , register him as the proprietor of the trade mark 
in respect of the goods in respect of which the assignment or 
transmission has effect, and shall cause particulars of t . 
assignment or transmission to be entered on the register : 

Provided that where the validity of an assignment or 
transmission is in dispute between the parties, the Registrar 
may refuse to register the assignment or transmission until 
the rights of the parties have been determined by a competent 
court. 

(2 ) Except for the purpose of an application before the 
Registrar under sub -section ( 1) or an appeal from an order 
thereon , or an application under section 56 or an appeal from 
an order thereon , a document or instrument in respect of which 
no entry has been made in the register in accordance with sub 
section ( 1 ) , shall not be admitted in evidence by the Registrar 
or any court in proof of title to the trade mark by assignment 
or transmission unless the Registrar or the court, as the case 
may be, otherwise directs . 

CHAPTER VI 
USE OF TRADE MARKS AND REGISTERED USERS 
45. Proposed use of trade mark by 

company to be 
formed .- ( 1 ) No application for the registration of a trade 
mark in respect of any goods shall be refused, nor shall permis 
sion for such registration be withheld , on the ground only that 
it appears that the applicant does not use or propose to use the 
trade mark , if the Registrar is satisfied that a company is 
about to be formed and registered under the Companies Act, 
1956 ( 1 of 1956 ) , and that the applicant intends to asign the 
trade mark to that company with a view to the use thereof in 
relation to those goods by the company. 

( 2 ) The tribunal may, in a case to which sub -section ( 1 ) 
applies, require the applicant to give security for the costs 
of any proceedings relative to any opposition or appeal, and in 
default of such security being duly given may treat the appli 
cation as abandoned . 

( 3 ) Where in a case to which sub-section ( 1) applies, a 
trade mark in respect of any goods is registered in the name 
of an applicant who relies on intention to assign the trade mark 
to a company, then , unless within such period as may be 
prescribed , or within such further period not exceeding six 
months as the Registrar may, on application being made to him 
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in the prescribed manner, allow , the company has been regis 
tered as the proprietor of the trade mark in respect of those 
goods, the registration shall cease to have effect in respect 
thereof at the expiration of that period , and the Registrar shall 
amended the register accordingly . 

46. Removal from register and imposition of limitations 
on ground of nonuse.- ( 1 ) Subject to the provisions of section 
47, a registered trade mark may be taken off the register in 
respect of any of the goods in respect of which it is registered 
on application made in the prescribed manner to a High Court 
or to the Registrar by any person aggrieved on the ground 
either 

(a ) that the trade mark was registered without any 
bona fide intention on the part of the applicant for regis 
tration that it should be used in relation to those goods 
by him or, in a case to which the provisions of section 45 % 
apply , by the company concerned , and that there has , in 
fact, been no bona fide use of the trade mark in relation 
to those goods by any proprietor thereof for the time being 
up to a date one month before the date of the application ; 
or 

(b ) that up to a date one month before the date of the 
application , a continuous period of five years or longer 
had elapsed during which the trade mark was registered 
and during which there was no bona fide use thereof in 
relation to those goods by any proprietor thereof for the 
time being : 

Provided that, except where the applicant has been per 
mitted under sub -section ( 3 ) of section 12 to register an identi- . 
cal or nearly resembling trade mark in respect of the goods 
in question or where the tribunal is of opinion that he might 
properly be permitted so to register such a trade mark , the 
tribunal may refuse an application under clause (a ) or clause 
( b ) in relation to any goods, if it is shown that there has been , ** 
before the relevant date or during the relevant period, as the 
case may be, bona fide use of the trade mark by any proprietor 
thereof for the time being in relation to goods of the same des 
cription , being goods in respect of which the trade mark is 
registered . 

(2 ) Where in relation to any goods in respect of which a 
trade mark is registered 

( a ) the circumstances referred to in clause ( b ) of sub 
section ( 1 ) are shown to exist so far as regards non -use of 
the trade mark in relation to goods to be sold , or other 
wise traded in , in a particular place in India (otherwise 
than for export from India ), or in relation to goods to be 
exported to a particular market outside India ; and 

(b ) a person has been permitted under sub- section ( 3 ) 
of section 12 to register an identical or nearly resembling 
trade mark in respect of those goods under a registration 
extending to use in relation to goods to be so sold , or 
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otherwise traded in , or in relation to goods to be so ex 
ported , or the tribunal is of opinion that he might properly 

be permitted so to register such a trade mark ; 
on application by that person in the prescribed manner to a 
High Court or to the Registrar, the tribunal may impose on 
the registration of the first-mentioned trade mark such limi 
tations as it thinks proper for securing that, that registra 
tion shall cease to extend to such use. 

( 3 ) An applicant shall not be entitled to rely for the pur 
pose of clause (b ) of sub- section ( 1 ) or for the purposes of 
sub -section (2 ) on any non -use of a trade mark which is shown 
to have been due to special circumstances in the trade and not 
to any intention to abandon or not to use the trade mark in 
relation to the goods to which the application relates. 

47. Defensive registration of well known trade marks. 
( 1) Where a trade mark consisting of any invented word has 
become so well-known as respects any goods in relation to 
which it is registered and has been used , that the use thereof 
in relation to other goods would be likely to be taken as indi 
cating a connection in the course of trade between those goods 
and a person entitled to use the trade mark in relation to the 
first-mentioned goods, then , notwithstanding that the proprie 
tor registered in respect of the first-mentioned goods does not 
use or propose to use the trade mark in relation to those other 
goods and notwithstanding anything in section 46 , the trade 
mark may , on application in the prescribed manner by such 
proprietor, be registered in his name in respect of those other 
goods as a defensive trade mark , and while so registered shall 
not be liable to be taken off the register in respect of those 
goods under the said section . 

(2 ) The registered proprietor of a trade mark may apply 
for the registration thereof in respect of any goods as a defen 
sive trade mark notwithstanding that it is already registered 
in his name in respect of those goods otherwise than as a 
defensive trade mark , or may apply for the registration thereof 
in respect of any goods otherwise than as a defensive trade 
mark notwithstanding that it is already registered in his name 
in respect of those goods as a defensive trade mark , in iieu 
in each case of the existing registration . 

( 3 ) A trade mark registered as a defensive trade mark 
and that trade mark as otherwise registered in the name of 
the same proprietor shall, notwithstanding that the respective 
registrations are in respect of different goods, be deemed to be 
and shall be registered as, associated trade marks . 

( 4 ) On application made in the prescribed manner to a 
High Court or to the Registrar, by any person aggrieved , 
the registration of a trade mark as a defensive trade mark 
may be cancelled on the ground that the requirements of sub 
section ( 1 ) are no longer satisfied in respect of any goods in 
relation to which the trade mark is registered in the name of 
the same proprietor otherwise than as a defensive trade mark , 
or may be cancelled as respects any goods in relation to which 
it is registered as a defensive trade mark on the ground that 
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there is no longer any likelihood that the use of the trade 
mark in relation to those goods would be taken as giving the 
indication mentioned in sub- section ( 1 ) . 

(5 ) The Registrar may at any time cancel the registration 
as a defensive trade mark of a trade mark of which there is 
no longer any registration in the name of the same proprietor 
otherwise than as a defensive trade mark . 

(6 ) Except as otherwise expressly provided in this section , 
the provisions of this Act shall apply in respect of the regis 
tration of trade marks as defensive trade marks and of trade 
marks so registered as they apply in other cases . 

48. Registered users.- ( 1) Subject to the provisions of 
section 49, a person other than the registered proprietor of 
a trade mark may be registered as the registered user thereof 
in respect of any or all of the goods in respect of which the 
trade mark is registered otherwise than as a defensive trade 
mark ; but the Central Government may, by rules made in this 
behalf, provide that no application for registration as such 
shall be entertained unless the agreement between the parties 
complies with the conditions laid down in the rules for pre 
venting trafficking in trade marks. 

( 2 ) The permitted use of trade mark shall be deemed 
to be use by the proprietor thereof, and shall be deemed not 
to be use by a person other than the proprietor , for the pur 
poses of section 46 or for any other purpose for which such 
use is material under this Act or any other law . 

49. Application for registration as registered user . 
( 1 ) Where it is proposed that a person should be registered 
as a registered user of a trade mark , the registered proprietor 
and the proposed registered user shall jointly apply in writing 
to the Registrar in the prescribed manner, and every such 
application shall be accompanied by 

(i) the agreement in writing or a duly authenticated 
copy thereof, entered into between the registered propriecor 
and the proposed registered user with respect to the per 
mitted use of the trade mark ; and 

(ii ) an affidavit made by the registered proprietor or 
by some person authorised to the satisfaction of the 
Registrar to act on his behalf, 

(a ) giving particulars of the relationship, existing or 
proposed , between the proprietor and the proposed 
registered user , including particulars showing the 
degree of control by the proprietor over the permitted 
use which their relationship will confer and whether it 
is a term of their relationship that the proposed regis 
tered user shall be the sole registered user or that there 
shall be any other restriction as to persons for whose 
registration as registered users application may be 
made ; 

(b ) stating the goods in respect of which registration 
is proposed ; 
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(c ) stating the conditions or restrictions , if any, pro 
posed with respect . to the characteristics of the goods , 
to the mode or place of permitted use, or to any other 
matter ; 

(d ) stating whether the permitted use is to be for a 
period or without limit of period , and, if for a period , 
the duration thereof ; and 
(iii) 

such further documents or other evidence as may 
be required by the Registrar or as may be prescribed . 

( 2 ) When the requirements of sub- section ( 1 ) have been 
complied with to his satisfaction, the Registrar shall forward 
the application together with his report and all the relevant 
documents to the Central Government. 

(3 ) On receipt of an application under sub-section (2 ), 
the Central Government, having regard to all the circumstances 
of the case and to the interests of the general public , and the 
development of any industry , trade or commerce in India , may 
direct the Registrar 

(a ) to refuse the application ; or 

(b ) to accept the application either absolutely or subject 
to any conditions, restrictions or limitations which the 
Central Government may think proper to impose : 

Provided that no direction for refusing the application 
or for its acceptance conditionally shall be made unless the 
applicant has been given an opportunity of being heard.. 

(4 ) The Registrar shall dispose of the application in 
accordance with the directions issued by the Central Govern 
ment under sub -section ( 3 ) . 

(5 ) The Central Government and the Registrar shall , if 
so requested by the applicant, take steps for securing that 
information given for the purposes of an application under this 
section (other than matters entered in the register ) is not 
disclosed to rivals in trade. 

(6 ) The Registrar shall issue notice in the prescribed 
manner of the registration of a person as a registered user, to 
other registered users of the trade mark , if any. 

50. Existing registrations of registered users not to have 
effect after three years.-- Notwithstanding anything contained 
in any law for the time being in force or in any contract or 
agreement, every registration made before the commencement 
of this Act of a registered user shall cease to have effect after 
the expiration of three years from such commencement. 

51. Power of registered user to take proceedings against 
infringement.-- (1 ) Subject to any agreement subsisting bet 
ween the parties , a registered user of a trade mark shall be 
entitled to call upon the proprietor thereof to take proceedings 
to prevent infringement thereof , and if the proprietor refuses 
or neglects to do so within three months after being so called 
upon , the registered user may institute proceedings for infringe 
ment in his own name as if he were the proprietor , making the 
proprietor a defendant , 
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(2 ) Notwithstanding anything contained in any other law , 
a proprietor so added as defendant shall not be liable for any 
costs unless he enters an appearance and takes part in the 
proceedings. 

52. Power of Registrar to vary or cancel registration as 
registered user.— ( 1 ) Without prejudice to the provisions of 
section 56 , the registration of a person as a registered user 

( a ) may be varied by the Registrar as regards the goods 
in respect of which or any conditions or restrictions subject 
to which , it has effect, on the application in writing in 
the prescribed manner of the registered proprietor of the 
trade mark ; 

(b ) may be cancelled by the Registrar on the applica 
tion in writing in the prescribed manner of the registered 
proprietor or of the registered user or of any other regis 
tered user of the trade mark ; 

(c ) may be cancelled by the Registrar on the applica 
tion in writing in the prescribed manner of any person on 
any of the following grounds, namely : 

(i) that the registered user has used the trade mark 
otherwise than by way of the permitted use, or in such 
a way as to cause or to be likely to cause, deception or 
confusion ; 

(ii) that the proprietor or the registered user mis 
represented, or failed to disclose, some fact material to 
the application for registration, which if accurately 
represented or disclosed would have justified the refusal 
of the application for registration of the registered 
user ; 

( iii) that the circumstances have changed since the 
date of registration in such a way that at the date of 
such application for cancellation they would have justified 
the refusal of an application for registration of the 
registered user ; 

(iv ) that the registration ought not to have been 
effected having regard to rights vested in the applicant 
by virtue of a contract in the performance of which 
he is interested ; 

(d ) may be cancelled by the Registrar of his own motion 
or on the application in writing in the prescribed manner 
of any person , on the ground that any stipulation in the 
agreement between the registered proprietor and the 
registered user regarding the quality of the goods in 
relation to which the trade mark is to be used is either 
not being enforced or is not being complied with ; 

(e ) may be cancelled by the Registrar in respect of 
any goods in relation to which the trade mark is no longer 
registered . 

(2 ) The Registrar shall, before varying any registration 
under clause (a ) of sub -section ( 1 ) or cancelling any registra 
tion on any of the grounds mentioned in sub -clause (ii) or 
sub-clause (iii ) or sub -clause (iv ) of clause ( c ) of that sub 
section , forward the application made that behalf for the 
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consideration of the Central Government, and the Central 
Government may, after making such inquiry as it thinks fit , 
issue such directions to the Registrar as it thinks fit, and the 
Registrar shall dispose of the application in accordance with 
such directions. 

( 3) The Registrar shall issue notice in the prescribed 
manner of every application under this section to the registered 
proprietor and each registered user (not being the applicant) 
of the trade mark . 

53. Registered user not to have right of assignment or 
transmission . - Nothing in this Act shall confer on a registered 
user of a trade mark any assignable or transmissible right to 
the use thereof. 

Explanation 1. — The right of a registered user of a trade 
mark shall not be deemed to have been assigned or transmitted 
within the meaning of this section in the following cases, 
namely : 

( a ) where the registered user being an individual enters 
into a partnership with any other person for carrying on 
the business concerned ; but in any such case the firm 
may use the trade mark , if otherwise in force, only for 
so long as the registered user is a member of the firm ; 

(b ) where the registered user being a firm subsequently 
undergoes a change in its constitution ; but in any such 
case the reconstituted firm may use the trade inark , if 
otherwise in force, only for so long as any partner of 
the original firm at the time of its registration as registered 
user , continues to be a partner of the reconstituted firm . 

Explanation 2. - For the purposes of Explanation 1, " firm " 
has the same meaning as in the Indian Partnership Act, 1932. 
( 9 of 1932 ) 

54. Use of one of associated or substantially identical trade 
marks equivalent to use of another.- ( 1 ) Where under the pro 
visions of this Act use of a registered trade mark is required 
to be proved for any purpose, the tribunal may, if and so far 
as it shall think right, accept use of a registered associated 
trade mark , or of the trade mark with additions or alterations 
not substantially affecting its identity, as an equivalent for the 
use required to be proved . 

( 2 ) The use of the whole of a registered trade mark shall 
for the purposes of this Act be deemed to be also a use of any 
trade mark being a part thereof registered in accordance 
with sub -section ( 1 ) of section 15 in the name of the same 
proprietor . 

55. Use of trade mark for export trade and use when form 
of trade connection changes .- ( 1) The application in India of 
trade mark to goods to be exported from India and any other 
act done in India in relation to goods to be so exported which , 
if done in relation to goods to be sold or otherwise traded in 
within India would constitute use of a trade mark therein , 
shall be deemed to constitute use of the trado mark in relation 
to those goods for any purpose for which such use is material 
under this Act or any other law . 

G. 3648. 
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(2) The use of a registered trade mark in relation to goods 
between which and the person using the mark any form of 
connection in the course of trade subsists shall not be deemed 
to be likely to cause deception or confusion on the ground only 
that the mark has been or is used in relation to goods between 
which and the said person or a predecessor in title of that 
person a different form of connection in the course of trade 
subsisted or subsists . 


CHAPTER VII 


RECTIFICATION AND CORRECTION OF THE REGISTER 
56. Power to cancel or vary registration and to rectify the 
register.- ( 1) On application made in the prescribed manner 
to a High Court or to the Registrar by any person aggrieved , 
the tribunal may make such order as it may think fit for can 
celling or varying the registration of a trade mark on the 
ground of any contravention , or failure to observe a condition 
entered on the register in relation thereto . 

(2 ) Any person aggrieved by the absence or omission from 
the register of any entry , or by any entry made in the register 
without sufficient cause, or by any entry wrongly remaining 
on the register , or by any error or defect in any entry in the 
regiser , may apply in the prescribed manner to a High Court 
or to the Registrar ,. and the tribunal may make such order 
for making, expunging or varying the entry as it may think 
fit . 

(3 ) The tribunal may in any proceeding under this section 
decide any question that may be necessary or expedient to 
decide in connection with the rectification of the register. 

(4 ) The tribunal, of its own motion , may, after giving 
notice in the prescribed manner to the parties concerned and 
after giving them an opportunity of being heard , make any 
order referred to in sub - section ( i ) or sub -section ( 2 ) . 

(5 ) Any order of the High Court rectifying the register 
shall direct that notice of the rectification shall be served upon 
the Registrar in the prescribed manner who shall upon receipt 
of such notice rectify the register accordingly . 

(6 ) The power to rectifiy the register conferred by this 
section shall include the power to remove a trade mark regis 
tered in Part A of the register to Part B of the register . 
57 . 

Correction of register.- ( 1 ) The Registrar may, on 
application made in the prescribed manner by the registered 
proprietor , 

( a ) correct any error in the name, address or description 
of the registered proprietor of a trade mark , or any other 
entry relating to the trade mark ; 

( b ) enter any change in the name, address or descrip 
tion of the person who is registered as proprietor of a 
trade mark ; 

( c ) cancel the entry of a trade mark on the register ;, 

( d ) strike out any goods or classes of goods from those 
in respect of which a trade mark is registered ; 
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( e ) enter a disclaimer or memorandum relating to a 
trade mark which does not in any way extend the rights 

given by the existing registration of the trade mark ; 
and may make any consequential amendment or alteration in 
the certificate of registration , and for that purpose, may 
require the certificate of registration to be produced to him . 

(2 ) The Registrar may, on application made in the pres 
cribed amnner by a registered user of a trade mark , and after 
notice to the registered proprietor, correct any error, or enter 
any change, in the name, address or description of the regis 
tered user. 

58 . Alteration of registered trade marks.- ( 1) The regis . 
tered proprietor of trade mark may apply in the prescribed 
manner to the Registrar for lcave to add to or alter the trade 
mark in any manner not substantially affecting the identity 
thereof, and the Registrar may refuse leave or may grant it 
on such terms and subject to such limitations as he may think 
fit . 

( 2 ) The Registrar may cause an application under this 
section to be advertised in the prescribed manner in any case 
where it appears to him that it is expedient so to do, and where 
he does so , if within the prescribed time from the date of the 
advertisement any person gives notice to the Registrar in the 
prescribed manner of opposition to the application , the Registrar 
shall, after hearing the parties if so required , decide the matter . 

( 3 ) Where leave is granted under this section , the trade 
mark as altered shall be advertised in the prescribed manner , 
unless the application has already been advertised under sub 
section (2 ) . 

59. Adaptation of entries in register to amended or substi 
tuted classification of goods.- ( 1) The Registrar shall not, in 
exercise of any power conferred on him by rules n2de with 
reference to clause ( a ) of sub -section (2 ) of section 133 , make 
any amendment of the register which would have the effect 
of adding any goods or classes of goods to those in respect of 
which a trade mark is registered (whether in one or more 
classes) immediately before the amendment is to be made or 
of antedating the registration of a trade mark in respect of 
any goods : 

Provided that this sub -section shall not apply when the 
Registrar is satisfied that compliance therewith would involve 
undue complexity and that the addition or antedating , as the 
case may be, would not affect any substantial quantity of goods 
and would not substantially prejudice the rights of any person . 

(2 ) A proposal so to amend the register shall be rotificd 
to the registered proprietor of the trade mark affected and 
advertised in the prescribed manner , and may be opposed 
before the Registrar by any person aggrieved on the ground 
that the proposed amendment contravencs the provisions of 
sub -section ( i ) . 
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CHAPTER VIU 

CERTIFICATION TRADE MARKS 
60. Certain provisions of this Act not applicable to certifi 
cation trade marks. - The following provisions of this Act shall 
not apply to certification trade marks, that is to say, 

( a ) section 9 ; 

(b ) sections 18, 20 and 21, except as expressly applied 
by this Chapter ; 

( c ) section 28 , 29 , 30 , 39 , 40, 41 , 45 , 46 , 47, 48, 49, 51 , 52, 
53 and sub -section (2 ) of section 55 ; 

(d ) Chapter X , except section 81 ; 

( e ) any provision the operation of which is limited by 
the terms thereof to registration in Part B of the register . 
61. Registration of certification trade marks.- ( 1 ) A certifi 
cation trade mark shall be registrable only in Part A of the 
register. 

(2 ) A mark shall not be registrable as a certification trade 
mark in the name of a person who carries on a trade in goods 
of the kind certified . 

( 3) In determining whether a certification trade mark 
is adapted to distinguish in accordance with the provisions of 
clause (c ) of sub -section ( 1) of section 2 , the tribunal may have 
regard to the extent to which 

(a ) the mark is inherently so adapted to distinguish in 
relation to the goods in question ; and 

(b ) by reason of the use of the mark or of any other 
circumstances, the mark is in fact so adapted to distin 

guish in relation to the goods in question . 
62. Applications for registration of certification trade 
marks.- ( 1) An application for the registration of a mark as 
a certification trade mark shall be made to the Registrar in 
writing in the prescribed inanner by the person proposed to 
be registered as the proprietor thereof, and accompanied by a 
draft of the regulations to be deposited under section 65 . 

(2 ) Subject to the provisions of section 61 , the provisions 
of sub- sections ( 1 ) , ( 2 ) , ( 3 ), (4 ) and (6 ) of section 18 and 
of sections 19 and 22 shall apply in relation to an application 
under this section as they apply in relation to an application 
under section 18 , subject to the modification that references 
therein to acceptance of an application shall be construed as 
references to authorisation to proceed with an application . 

( 3 ) In dealing under the said provisions with an applica 
tion under this section , the tribunal shall have regard to the 
like considerations, so far as relevant, as if the application 
were an application under section 18 and to any other considera 
tions (not being matters within the competence of the Central 
Government under section 63) relevant to applications under 
this section , including the desirability of securing that a certifi 
cation trade mark shall comprise some indication that it is a 
certification trade mark . 

63. Consideration of applications for registration by Central 
Government .- ( 1 ) When authorisation to proceed with an 
application under section 62 has been given , the Registrar shall 
forward the application to the Central Government. 
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( 2 ) Tho Control Government shall consider tho applica 
tion so forwarded with regard to the following matters , 
namely : 

(a ) whether the applicant is competent to certify the 
goods in respect of which the mark is to be registered ; 

(b ) whether the draft of the regulations to be deposited 
under section 65 is satisfactory ; 

(c ) whether in all the circumstances the registration 

applied for would be to the public advantage; 
and may either 

(i) direct that the application shall not be accepted ; 
or 

(ii ) direct the Registrar to accept the application and 
approve the said draft of the regulations either without 
modification and unconditionally or subject to any condi 
tions or limitations, or to any amendments or modifica 
tion of the application or of the regulations , which it 
thinks requisite having regard to any of the said 
matters. 

( 3 ) Except in the case of a direction for acceptance and 
approval without modification and unconditionally , the Central 
Government shall not decide any matter under sub- section (2 ) 
without giving to the applicant an opportunity of being heard . 

(4 ) Notwithstanding anything contained in this section , 
the Central Government may , at the request of the applicant 
made through the Registrar , consider the application with 
regard to any of the matters referred to in sub -section (2 ) 
before authorisation to proceed with the application is given, 
but the Central Government shall be at liberty to reconsider 
any matter on which it has given a decision under this sub 
section if any amendment or modification is thereafter made in 
the application or in the draft of the regulations. 

64. Opposition to registration of certification trade marks. 
( 1 ) When an application has been accepted , the Registrar shall, 
as soon as may be thereafter, cause the application as accepted 
to be advertised in the prescribed manner, and the provisions 
of section 21 shall apply in relation to the registration of the 
mark as they apply in relation to an application under section 

(2 ) In deciding any matter relating to opposition proceed 
ings under the provisions aforesaid the tribunal shall have 
regard only to the considerations referred to in sub -section (3 ) 
of section 62, and a decision under the said provisions in favour 
of the applicant shall be conditional on the determination in 
his favour by the Central Government under sub -section ( 3 ) 
of this section of any opposition relating to any of the matters 
referred to in section 63 . 

( 3 ) When notice of opposition is given relating to any of 
the matters referred to in section 63, the Central Government 
shall, after hearing the parties, if so required by them ; and 
considering any evidence and having regard to the matters 
aforesaid , direct the Registrar 

(a ) to refuse registration ; or 
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(b ) to register the mark either absolutely or subject 
to such conditions or limitations, or amedments or modifi 
cations of the application or of the regulations to be 
deposited under section 65 , as the Central Government 

may think proper to impose or make ; 
and the Registrar shall dispose of the matter in accordance 
with the directions issued by the Central Government under 
this sub -section . 

65. Deposit of regulations governing the use of a certifica 
tion trade mark .- ( 1 ) There shall be deposited at the Trade 
Marks Registry in respect of every mark registered as a certifi 
cation trade mark regulations approved by the Central Govern 
ment for governing the use thereof, which shall include provi 
sions as to the cases in which the proprietor is to certify goods 
and to authorise the use of the certification trade mark , and 
may contain any other provisions which the CentralGovernment 
may, by general or special order, require or permit to be 
inserted therein (including provisions conferring a right of 
appeal to the Registrar against any refusal of the proprietor 
to certify goods or to authorise the use of the certification 
trade mark in accordance with the regulations ) ; and regula 
tions so deposited shall be open to inspection in like manner 
as the register. 

(2 ) The regulations so deposited may on the application 
of the registered proprietor be altered by the Registrar with 
the consent of the Central Government . 

(3) The Central Government may cause such application 
to be advertised in any case where it appears to it expedient 
so to do, and where it does so , if within the time specified in 
the advertisement any person gives notice of opposition to the 
application , the Central Government shall not decide the matter 
without giving the parties an opportunity of being heard. 

66. Rights conferred by registration of certification trade 
marks. — Subject to the provisions of sections 33, 34 and 68 , 
the registration of a person as proprietor of a certification 
trade mark in respect of any goods shall, if valid , give 
to that person the exclusive right to the use of the mark in 
relation to those goods . 

( 2 ) The exclusive right to the use of a certification trade 
mark given under sub -section (1 ) shall be subject to any condi 
tions and limitations to which the registration is subject. 

67. Infringement of certification trade marks. — The right 
conferred by section 66 is infringed by any person who , not 
being the registered proprietor of the certification trade mark 
or a person authorised by him in that behalf under the regula 
tions deposited under section 65, using it in accordance there 
with , uses in the course of trade, a mark which is identical 
with , or deceptively similar to, the certification trade mark in 
relation to any goods in respect of which it is registered , and 
in such manner as to render the use of the mark likely to be 
taken as being use as a trade mark. 
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68. Acts not constituting infringement of certification trade 
marks.- (1 ) Notwithstanding anything contained in this Act, 
the following acts do not constitute an infringement of the 
right to the use of a registered certification trade mark : 

(a ) where a certification trade mark is registered subject 
to any conditions or limitations entered on the register , 
the use of any such mark in any mode, in relation to goods 
to be sold or otherwise trade in any place, or in relation 
to goods to be exported to any market or in any other 
circumstances, to which having regard to any such limi 
tations the registration does not extend ; 

( b ) the use of a certification trade mark in relation to 
goods certified by the proprietor of the mark if, as to 
those goods or a bulk of which they form part, the pro 
prietor or another in accordance with his authorisation 
under the relevant regulations has applied the mark and 
has not subsequently removed or obliterated it, or the 
proprietor has at any time expressly or impliedly consented 
to the use of the mark ; 

( c ) the use of a certification trade mark in relation to 
goods adapted to form part of, or to be accessory to , other 
goods in relation to which the mark has been used with 
out infringement of the right given as aforesaid or might 
for the time being be so used , if the use of the mark is 
reasonably necessary in order to indicate that the goods 
are so adapted and neither the purpose nor the effect of 
the use of the mark is to indicate otherwise than in accord 
ance with the fact that the goods are certified by the pro 
prietor. 

( 2 ) Clause (b ) of sub- section (1 ) shall not apply to the 
case of use consisting of the applicaticn of a certification trade 
mark to goods, notwithstanding that they are such goods as 
are mentioned in that clause if such application is contrary to 
the regulations referred to in that clause. 

( 3 ) Where a certification trade mark is one of two or 
more trade marks registered under this Act, which are indenti 
cal or nearly resemble each other , the use of any of those 
trade marks in exercise of the right to the use of that trade 
mark given by registration , shall not be deemed to be an in 
fringement of the right so given to the use of any other of 
those trade marks. 

69. Cancellation or varying of registration . The Central 
Government may , on the application in the prescribed manner 
of any person aggrieved or on the recommendation of the 
Registrar, and after giving the proprietor an opportunity of 
opposing the application or recommendation , make such order 
as it thinks fit for expunging or varying any entry in the 
register relating to a certification trade mark , or for varying 
the deposited regulations, on any of the following grounds , 
namely : 

( a ) that the proprietor is no longer competent, in the 
case of any of the goods in respect of which the mark is 
registered , to certify those goods: 
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(b ) that the proprietor has failed to observe any pro 
vision of the deposited regulations to be observed on his 
part ; 

(c ) that it is no longer to the public advantage that the 
mark should remain registered ; 

( d ) that it is requisite for the public advantage that, 
if the mark remains registered , the regulations should be 

varied ; 
and neither a High Court nor the Registrar shall have any 
jurisdiction to make an order under section 56 on any of those 
grounds. 

70. Registrar to give effect to orders of Central Govern 
ment. — The Registrar shall rectify the register and the depo 
sited regulations in such manner as may be requisite for giving 
effect to an order made by the Central Government under 
section 69 . 

CHAPTER X 
SPECIAL PROVISIONS FOR TEXTILE GOODS 
71. Textile goods.- The Central Government may prescribe 
classes of goods ( in this Chapter referred to as textile goods) 
to the trade marks used in relation to which the provisions of 
this Chapter shall apply ; and subject to the said provisions, 
the other provisions of this Act shall apply to such trade marks 
as they apply to trade marks used in relation to other classes 
of goods. 

72. Restriction on registration of textile goods.- ( 1) In 
respect of textile goods being piece goods 

( a ) no mark consisting of a line heading alone shall be 
registrable as a trade mark ; 

(b ) a line heading shall not be deemed to be adapted 
to distinguish ; 

( c ) the registration of a trade mark shall not give any 
exclusive right to the use of a line heading. 

( 2 ) In respect of any textile goods , the registration of 
letters or numerals, or any combination thereof , shall be subject 
to such conditions and restrictions as may be prescribed . 

73. Refused Textile Marks List.- ( 1 ) No addition shall 
after the commencement of this Act , be made to the Refused 
Textile Marks List maintained under the Trade Marks Act , 
1940 (5 of 1940 ) . 

( 2 ) A mark already entered on the Refused Textile Mark 
List may, however, be continued to be so entered : 

Provided that an application therefor is made in the pres 
cribed manner and with the prescribed fee within one year 
after the commencement of this Act, in which case it will be 
retained in the List for a period of seven years from the date 
of the application . 

74. Stamping of piece goods, cotton yarn and thread.-( 1 ) 
Plece goods, such as are ordinarily sold by length or by the 
piece, which have been manufactured , bleached , dyed , printed 
or finished in premises which are a factory, as defined in the 
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Factories Act , 1948 (63 of 1948 ), shall not be removed for sale 
from the last of such premises in which they underwent any 
of the said processes without having conspicuously stamped 
in international form of Indian numerals on each piece the 
length thereof in standard yards, or in standard yards and a 
fraction of such a yard , or in standard meters or in standard 
meters and a fraction of such a metre, according to the real 
length of the piece , and, except when the goods are sold from 
the factory for export from India , without being conspicuously 
marked on each piece with the name of the manufacturer or of 
the occupier of the premises in which the piece was finally pro 
cessed or of the wholesale purchaser in India of the plece. 

(2 ) Cotton yarn such as is ordinarily sold in bundles , and 
cotton thread , namely , sewing, darning, crochet or handicraft 
thread, which have been manufactured, bleached , dyed , or 
finished in any premises not exempted by the rules made under 
section 75 shall not be removed for sale from those premises 
unless, in accordance with the said rules in the case of yarn 

(a ) the bundles are conspicuously marked with an 
indication of the weight of yarn in the English or the 
metric system in each bundle ; and 

( b ) the count of the yarn contained in the bundle and 
in the case of thread each unit is conspicuously marked 
with the length or weight of thread in the unit and in such 
other manner as may be required by the said rules ; and 

( c ) except where the goods are sold from the premises 
for export from India , unless each bundle or unit is cons 
picuously marked with the name of the manufacturer or 
of the wholesale purchaser in India of the goods: 

Provided that the rules made under section 75 shall exempt 
all premises where the work is done by members of one family 
with or without the assistance of not more than ten other 
employees and all premises controlled by a co -operative society 
where not more than twenty workers are employed in the 
premises. 
75. Determination of character of 

textile 

goods by 
sampling.- ( 1) For the purposes of this Act, the Central 
Government may maké rules, - 

(a ) to provide, with respect to any goods which furport 
or are alleged to be of uniform number, quantity, mea 
sure, gauge or weight, for the number of samples to be 
selected and tested and for the selection of the samples ; 

(b ) to provide for the manner in which for the purposes 
of section 74 cotton yarn and cotton thread shall be marked 
with the particulars required by that section, and for the 
exemption of certain premises used for the manufacture, 
bleaching, dyeing or finishing of cotton yarn or cotton 
thread from the provisions of that section ; and 

(c ) declaring what classes of goods are included in the 
expression “ piece goods such as are ordinarily sold by 
length or by the piece " for the purpose of section 74 of 
this Act or section 18 of the Sea Customs Act, 1878 (8 of 

1878 ) . 
G3648 
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( 2 ) With respect to any goods for the selection and test 
ing of samples of which provision is not made in any rules for 
the time being in force under sub -section ( 1 ) , the court or 
officer of customs, as the case may be, having occasion to as 
certain the number, quantity , measure, gauge or weight of the 
goods, shall, by order in writing, determine the number of 
samples to be selected and tested and the manner in which the 
samples are to be selected. 

(3 ) The average of the results of the testing in pursuance 
of rules under sub - section ( 1 ) or of an order under sub - section 
(2 ) shall be prima facie evidence of the number, quantity , 
measure, gauge or weight, as the case may be , of the goods. 

( 4 ) If a person having any claim to, or in relation to , any 
goods of which samples have been selected and tested in pursu 
ance of rules under sub -section ( 1) , or of an order under sub 
section (2 ) , desires that any further samples of the goods be 
selected and tested , such further samples shall, on his written 
application and on the payment in advance by him to the court 
or officer of customs, as the case may be , of such sums for 
defraying the cost of the further selection and testing as the 
court or officer may from time to time require, be selected and 
tested to such extent as may be permitted by rules made by 
the Cencal Government in this behalf or as , in the case of 
goods with respect to which provision is not made in such 
rules, the court or ofiìcer of customs may. determine in the 
circumstances to be reasonable, the samples being selected in 
the manner prescribed under sub - section ( 1 ) , or in sub -section 
( 2 ) , as the case may be. 

(5 ) The average of the results of the testing referred to 
in sub -section (3 ) and of the further testing under sub -section 
(4 ) shall be conclusive proof of the number, quantity , measure, 
gauge or weight, as the case may be, of the goods. 

CHAPTER X 
OFFENCES, PENALTIES AND PROCEDURE 
76. Meaning of applying trade marks and trade descrip 
tions.- ( 1) A person shall be deemed to apply a trade mark 
or mark or trade description to goods who --- 

(a ) applies it to the goods themselves ; or 

(b ) applies it to any package in or with which the goods 
are sold , or exposed for sale, or had in possession for sale 
or for any purpose of trade or manufacture ; or 

(c ) places, encloses, or annexes any goods which are 
sold , or exposed for sale, or had in possession for sale or 
for any purpose of trade or manufacture, in or with any 
package or other thing to which a trade mark or mark or 
trade description has been applied ; or 

( d ) uses a trade mark or mark or trade description in 
any manner reasonably likely to lead to the belief that the 
goods in connection with which it is used are designated or 
described by that trade mark or mark or trade description ; 


or 
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( e ) in relation to the goods uses a trade mark or ( rade 
description in any sign, advertisement, invoice, catalogue , 
business letter, business paper , price list, or other com 
mercial document, and goods are delivered to a person 
in pursuance of a request or order made by reference to 
the trade mark or trade description as so used . 

( 2 ) A trade mark or mark or trade description shall be 
deemed to be applied to goods whether it is woven in , impressed 
‘on , or otherwise worked into , or annexed or affixed to , the 
goods or to any package or other thing . 

77. Falsifying and falsely applying trade marks.-- (1) A 
person shall be deemed to falsify a trade mark who, either, 

( a ) without the assent of the proprietor of the trade 
mark makes that trade mark or a deceptively similar 
mark ; or 

(b ) falsifies any genuine trade mark , whether by altera 
tion , addition , effacement or otherwise. 

( 2 ) A person shall be deemed to falsely apply to goods 
a trade mark who, without the assent of the proprietor of the 
trade mark , 

(a ) applies such trade mark or a deceptively similar 
mark , to goods or any package containing goods ; 

(b ) uses any package bearing a mark which is identical 
with or deceptively similar to the trade mark of such pro 
prietor, for the purpose of packing, filling , or wrapping 
therein any goods other than the genuine goods of the 
proprietor of the trade mark . 

( 3 ) Any trade mark falsified as mentioned in sub - section 
( 1 ) or falsely applied as mentioned in sub - section ( 2 ) , is in 
this Act referred to as a false trade mark . 

( 4 ) In any prosecution for falsifying a trade mark or 
falsely applying a trade mark to goods, the burden of proving 
the assent of the proprietor shall lie on the accused . 

78. Penalty for applying false trade marks , trade (lescrip 
tions, etc. - Any person who, 

(a ) falsifies any trade mark ; or 
(b ) falsely applies to goods any trade mark ; or 

(c ) makes, disposes of, or has in his possession , any 
die, block , machine, plate or other instrument for the pur 
pose of falsifying, or of being used for falsifying, a trade 
mark ; or 

(d ) applies any false trade description to goods ; or 

( e ) applies to any goods to which an indication of the 
country or place in which they were made or produced or 
the name and address of the manufacturer or person for 
whom the goods are manufactured is required to be applied 
under section 117, a false indication of such country, place, 
name or address ; or 

(f ) tampers with, alters or effaces an indication of 
origin which has been applied to any goods to which it is 
required to be applied under section 117 ; or 
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( g ) causes any of the things above mentioned in this 

section to be done ; 
shall, unless he proves that he acted without intent to defraud , 
be punishable with imprisonment for a term which may ex 
tend to two years, or with fine, or with both : 

Provided that where the offence under this section is in 
relation to goods or any package containing goods which are 
drugs within the meaning of clause (b ) of section 3 of the 
Drugs Act, 1940 (23 of 1940) , or " food " as defined in clause 
(v ) of section 2 of the Prevention of Food Adulteration Act, 
1954 (37 of 1954), the offender shall be punishable with im 
prisonment for a term which may extend to three years, or . 
with fine, or with both . 

79. Penalty for selling goods to which a false trade mark 
or false trade description is applied .-- Any person who sells, 
or exposes for sale , or has in his possession for sale or for any 
purpose of trade or manufacture, any goods or things to which 
any false trade mark or false trade description is applied or 
which , being required under section 117 to have applied to 
them an indication of the coun - y or place in which they were 
made or produced or the name and address of the manufacturer 
or the person for whom the goods are manufactured , are with 
out the indication so required , shall , unless he proves, 

(a ) that, having taken all reasonable precautions 
against committing an offence against this section , he had 
at the time of the commission of the alleged offence no 
reason to suspect the genuineness of the trade mark or 
trade description or that any offence had been committed 
in respect of the goods; and 

(b ) that, on demand by or on behalf of the prosecutor , 
he gave all the information in his power with respect to 
the person from whom he obtained such goods or things ; 


or 


(c ) that otherwise he had acted innocently ; 
be punishable with imprisonment for a term which may extend 
to two years, or with fine, or with both : 

Provided that when the offence against this section is in 
relation to goods or any package containing goods which are 
drugs as defined in clause (b ) of section 3 of the Drugs Act, 
1940 (23 of 1940 ) , or " food" as defined in clause (v ) of section 
2 of the Prevention of Food Adulteration Act, 1954 (37 of 
1954) , the offender shall be punishable with imprisonment for 
a term which may extend to three years , or with fine, or with 
both . 

80. Penalty for removing piece goods, etc., contrary to sec 
tion, 74. - If any person removes or attempts to remove or 
causes or attempts to cause to be removed for sale from any 
premises referred to in section 74 , or sells or exposes for sale 
or has in his possession for sale or for any purpose of trade or 
manufacture piece goods or cotton yarn or cotton thread which 
is not marked as required by that section , every such piece 
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and every such bundle of yarn and all such thread and every 
thing used for the packing thereof shall be forfeited to Govern 
ment and such person shall be punishable with fine which may 
extend to one thousand rupees. 

81. Penalty for falsely representing a trade mark as regis 
.tered.- (1 ) No person shall make any representation- 

(a ) with respect to a mark not being a registered trade 
mark , to the effect that it is a registered trade mark ; or 

(b ) with respect to a part of a registered trade mark 
not being a part separately registered as a trade mark , to 
the effect that it is separately registered as a trade mark ; 
or 

( c ) to the effect that a registered trade mark is regis 
tered in respect of any goods in respect of which it is not 
in fact registered ; or 

(d ) to the effect that the registration of a trade mark 
gives an exclusive right to the use thereof in any circum 
stances in which , having regard to limitations entered on 
the register, the registration does not in fact give that 
right. 

( 2 ) If any person contravenes any of the provisions of 
sub-section ( 1 ), he shall be punishable with imprisonment for 
a term which may extend to six months, or with fine which may 
extend to five hundred rupees, or with both . 

( 3 ) For the purposes of this section , the use in India in 
relation to a trade mark of the word "registered ", or of any 
other expression referring whether expressly or impliedly to 
registration , shall be deemed to import a reference to registra 
tion in the register , except 

( a ) where that word or other expression is used in direct 
association with other words delineated in characters at 
least as large as those in which that word or other expres 
sion is delineated and indicating that the reference is to 
registartion as a trade mark under the law of a country 
outside India being a country under the law of which the 
registration referred to is in fact in force ; or 

( b ) where that other expression is of itself such as to 
indicate that the reference is to such registration as is 
mentioned in clause (a ) ; or 

( c ) where that word is used in relation to a mark regis 
tered as a trade mark under the law of a country outside 
India and in relation solely to goods to be exported to that 

country . 
82. Penalty for improperly describing a place of business 
as connected with the Trade Marks Office.-- If any person uses 
on his place of business, or on any document issued, by him , 
or otherwise, words which would reasonably lead to the belief 
that his place of business is , or is officially connected with , 
the Trade Marks Office, he shall be punishable with imprison 
ment for a term which may extend to six months, or with fine, 
or with both . 
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83. Penalty for falsification of entries in the register. - If 
any person makes, or causes to be made, a false entry in the 
register, or a writing falsely purporting to be a copy of an 
entry in the register, or produces or tenders, or causes to be 
produced or tendered , in evidence any such writing , knowing 
the entry or writing to be false, he shall be punishable with 
imprisonment for a term which may extend to two years , or 
with fine, or with both . 

84. No offence in certain cases. The provisions of sections 
77, 78 and 79 shall, in relation to a registered trade mark or 
proprietor of such mark , be subject to the rights created or 
recognised by this Act, and no act or omission shall be deemed 
to be an offence under section 77 or section 78 or section 79 if --- 

( a ) the alleged offence relates to a registered trade 
mark and the act or omission is permitted under this Act ; 
and 

( b ) the alleged offence relates to a registered or an 
unregistered trade mark and the act or omission is per 
mitted under any other law for the time being in force . 
85. Forfeiture of goods .- ( 1) Where a person is convicted 
of an offence under section 78 or section 79, or is acquitted of 
an offence under section 78 on proof that he acted without 
intent to defraud , or under section 79 on proof of the matters 
specified in clauses (a ), (b ) and (c ) of that section , the court 
convicting or acquitting him may direct the forfeiture to 
Government of all goods and things by means of, or in relation 
to , which the offence has been committed , or but for such proof 
as aforesaid would have been committed. 

( 2 ) When a forfeiture is directed on a conviction and an 
appeal lies against the conviction , an appeal shall lie against 
the forfeiture also. 

( 3 ) When a forfeiture is directed on an acquittal and the 
goods or things to which the direction relates are of value 
exceeding fifty rupees, an appeal against the forfeiture may 
be preferred , within thirty days from the date of the direction , 
to the court to which in appealable cases appeals lie from 
sentences of the court which directed the forfeiture. 

( 4 ) When a forfeiture is directed on a conviction the 
court, before whom the person is convicted, may order any 
forfeited articles to be destroyed or otherwise disposed of as 
the court thinks fit . 

86 . Exemption of certain persons employed in ordinary 
course of business. - Where a person accused of an offence 
under section 78 proves 

( a ) that in the ordinary course of his business he is 
employed on behalf of other persons to apply trade marks 
or trade descriptions, or , as the case may be, to make dies , 
blocks, machines, plates , or other instruments for making , 
or being used in making, trade marks ; and 

( b ) that in the case which is the subject of the charge 
he was so employed , and was not interested in the goods 
or other thing by way of profit or commission dependent 
on the sale of such goods ; and 


(c ) that, having taken all reasonable precautions against 
committing the offence charged , he had , at the time of 
the commission of the alleged offence, no reason to suspect 
the genuineness of the trade mark or trade description ; 
and 

(d ) that, on demand made by or on behalf of the prose 
cutor , he gave all the information in his power with respect 
to the persons on whose behalf the trade mark or trade 

description was applied ; 
he shall be acquitted . 

87. Procedure where invalidity of registration is pleaded by 
the accused.- ( 1) Where the offence charged under section 78 
or section 79 is in relation to a registered trade mark and the 
accused pleads that the registration of the trade mark is in 
valid , the following procedure shall be followed : 

(a ) If the magistrate is satisfied that such defence is 
prima facie tenable, he shall not proceed with the charge 
but shall adjourn the proceeding for three months from 
the date on which the plea of the accused is recorded to 
enable the accused to file an application before the High 
Court under this Act, for the rectification of the register 
on the ground that the registration is invalid . 

( b ) If the accused proves to the magistrate that he has 
made such application within the time so limited or within 
such further time as the magistrate may for sufficient 
cause allow , the further proceedings in the prosecution 
shall stand stayed till the disposal of such application for 
rectification and of the appeal, if any, therefrom . 

( c ) If within a period of three months or within such 
cxtended time as may be allowed by the magistrate the 
accused fails to apply to the High Court for rectification 
of the register , the magistrate shall proceed with the case 
as if the registration were valid . 

( 2 ) Where before the institution of a complaint of an 
offence referred to in sub -section (1 ), any application for the 
rectification of the register concerning the trade mark in ques 
tion on the ground of invalidity of the registration thereof has 
already been properly made to and is pending before the 
tribunal, the magistrate shall stay the further proceedings in 
the prosecution pending the disposal of the application afore 
said and shall determine the charge against the accused in 
conformity with the result of the application for rectification in 
so far as the complainant relies upon the registration of his 
mark . 

88. Offences by companies .- (1 ) If the person commiting 
an offence under this Act is a company, the company as well 
as every person in charge of, and responsible to the company 
for the conduct of its business at the time of the commission 
of the offence shall be deemed to be guilty of the offence and 
shall be liable to be proceeded against and punished accord 
ingly : 

Provided that nothing contained in this sub-section shall 
render any such person liable to any punishment if he proves 
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that the offence was committed without his knowledge or that 
he exercised all due diligence to prevent the commission of 
such offence . 

(2 ) Notwithstanding anything contained in sub - section 
( 1 ) , where an offence under this Act has been committed by 
a company and it is proved that the offence has been committed 
with the consent or connivance of or that the commission 
of the offence is attributable to any neglect on the part of, 
any director, manager, secretary or other officer of the com 
pany, such director, manager, secretary or other officer shall 
also be deemed to be guilty of that offence and shall be liable 
to be proceeded against and punished accordingly . 

Explanation .-- For the purposes of this section 

( a ) " company" ieans any body corporate and includes 
a firm or other association of individuals ; and 

(b ) " director" in relation to a firm means a partner in 
the firm . 
89. Cognizance of certain offences.-- ( 1) No court shall 
take cognizance of an offence under section 81 , section 82 or 
section 83 except on complaint in writing made by the Registrar 
or any officer authorised by him in writing . 

( 2 ) No court inferior to that of a sessions judge, presi 
dency magistrate or magistrate of the first class shall try an 
offence under this Act . 

90. Evidence of origin of goods imported by sea . - In the case 
of goods brought into India by sea , evidence of the port of 
shipment shall, in a prosecution for an offence under this Act 
or under clause (d ) , clause (dd) , clause ( e ) , clause ( f) , clause 
( h ) , clause (i) or clause (j) of section 18 of the Sea Customs 
Act, 1878 (8 of 1878 ) , be prima facie evidence of the place or 
country in which the goods were made or produced . 

91. Costs of defence or prosecution . - In any prosecution 
under this Act, the Court may order such costs to be paid by 
the accused to tlie complainant, or by the complainant to the 
accused , as the Court deemed reasonable having regard to all 
the circumstances of the case and the conduct of the parties , 
Costs so awarded shall be recoverable as if they were a fine. 

92 . Limitation of prosecution. — No prosecution for an 
offence under this Act or under clause (a ) , clause (dd ) , clause 
( e ), clause ( f) , clause ( h ) , clause (i) or clause ( j) of section 
18 of the Sea Customs Act, 1878 ( 8 of 1878 ) , shall be com 
menced after the expiration of three years next after the com 
mission of the offence charged , or two years after the discovery 
thereof by the prosecutor , whichever expiration first happens. 

93. Information as to commission of offence.-- An officer 
of the Government whose duty it is to take part in the enforce 
ment of the provisoins of this Chapter, shall not be compelled 
in any court to say whence he got any information as to the 
commission of any offcnce against this Act. 

94 . Punishment of a betmen : in India of acts done out of 
India. If any person , being within India , abets the commission, 
without India , of any act which , if committed in India , would , 
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under this Act, be an offence , he may be tried for such abet 
ment in any place in India in which he may be found, and be 
punished therefor with the punishment to which he would be 
liable if he had himself committed in that place the act which 
he abetted . 

95. Instructions by Central Government as to permissible 
variations to be observed by criminal courts. — The Central 
Government may, by notification in the Official Gazette, issue 
instructions for the limits of variation , as regards number, 
quantity , measure, gauge or weight, which are to be recognised 
by criminal courts as permissible in the case of any goods. 

CHAPTER XI 

MISCELLANEOUS 
96. Implied warranty on sale of marked goods. - On the sale 
or in the contract for the sale of any goods to which a trade 
mark or mark of trade description has been applied , the seller 
shall be deemed to warrant that the mark is a genuine mark 
and not falsely applied , or that the trade description is not a 
false trade description within the meaning of this Act, unless 
the contrary is expressed in some writing signed by or on behalf 
of the seller and delivered at the time of the sale or contract 
to and accepted by the buyer. 

97. Powers of Registrar . — In all proceedings under this 
Act before the Registrar 

(a ) the Registrar shall have all the powers of a civil 
court for the purposes of receiving evidence, administer 
ing oaths, enforcing the attendance of witnesses, compell 
ing the discovery and production of documents and issuing 
commissions for the examination of witnesses ; 

(b ) the Registrar may, subject to any rules made in 
this behalf under section 133, make such orders as to 
costs as he considers reasonable , and any such orders as to 
be executable as a decree of a civil court : 

Provided that the Registrar shall have no power to 
award costs to or against any party on an appel to him 
against a refusal of the proprietor of a certification trade 
mark to certify goods or to authorise the use of the 
mark ; 

(c ) the Registrar may, on an application made in the 
prescribed manner, review his own decision . 
98. Exercise of discretionary power by Registrar . - Subject 
to the provisions of section 101 , the Registrar shall not exercise 
any discretionary or other power vested in him by this Act or 
the rules made thereunder adversely to a person applying for 
the exercise of that power without (if so required by that 
person within the prescribed time) giving to that person an 
opportunity of being heard. 

99. Evidence before the Registrar. - In any proceeding under 
this Act before the Registrar, evidence shall be given by affi 
davit : 

Provided that the Registrar may, if he thinks fit , take oral 
evidence in lieu of, or in addition to, such evidence by affidavit. 

G. 3648 


44 


c 


100. Death of party to a proceeding.-- If a person who is 
a party to a proceeding under this Act (not being a proceed 
ing in a court) dies pending the proceeding, the Registrar may, 
on request, and on proof to his satisfaction of the transmission 
of the interest of the deceased person , substitute in the pro 
ceeding his successor in interest in his place , or , if the Registrar 
is of opinion that the interest of the deceased person is suffi 
ciently represented by the surviving parties, permit the pro 
ceeding to continue without the substitution of his successor 
in interest . 

101. Extension of time.- ( 1 ) If the Registrar is satisfied , 
on application made to him in the prescribed manner and 
accompanied by the prescribed fee, that there is sufficient cause 
for extending the time for doing any act (not being a time 
expressly provided in the Act ), whether the time so specified 
has expired or not, he may , subject to such conditions as he 
may think fit to impose , extend the time and notify the parties 
accordingly . 

(2 ) Nothing in sub- section ( 1 ) shall be deemed to require 
the Registrar to hear the parties before disposing of an appli 
cation for extension of time, and no appeal shall lie from any 
order of the Registrar under this section . 

102. Abandonment. - Where, in the opinion of the Registrar, 
an applicant is in default in the prosecution of an application 
filed under this Act or any Act relating to trade marks in force 
prior to the commencement of this Act , the Registrar may by 
notice require the applicant to remedy the default within a 
time specified and after giving him , if so desired , an opportunity 
of being heard , treat the application as abandoned , unless the 
default is remedied within the time specified in the notice . 

103. Preliminary advice by the Registrar as to distinc 
tiveness.— ( 1) The Registrar may, on application made to him 
in the prescribed manner by any person who proposes to apply 
for the registration of a trade mark in Part A or Part B of 
the register , give advice as to whether the trade mark appears 
to him prima facie to be inherently adapted to distinguish , or 
capable of distinguishing, as the case may be. 

( 2 ) If, on an application for the registration of a trade 
mark as to which the Registrar has given advice as aforesaid 
in the affirmative made within three months after the advice 
was given , the Registrar , after further investigation or consi 
deration , gives notice to the applicant of objection on the 
ground that the trade mark is not adapted to distinguish , or 

not capable of distinguishing, as the case may be, the appli 
cant shall be entitled , on giving notice of withdrawal of the 
application within the prescribed period , to have repaid to him 
any fee paid on the filing of the application . 

104. Procedure before Central Government. In all proceed 
ings under this Act before the Central Government, evidence 
shall be given by affidavit : 

Provided that the Central Government may, if it thinks 
fit, take oral evidence in lieu of, or in addition to , such evidence 
by affidavit, and shall for that purpose have all the powers of 
a civil court referred to in clause (a ) of section 97. 


or 


or 


105. Suit for infringement, etc., to be instituted before 
District Court .- No suit 

( a ) for the infringement of a registered trade mark ; 
( b ) relating to any right in a registered trade mark ; 

(c ) for passing off arising out of the use by the defend 
ant of any trade mark which is identical with or decep 
tively similar to the plaintiff s trade mark , whether regis 

tered or unregistered ; 
shall be instituted in any court inferior to a District Court 
having jurisdiction to try the suit. 

106. Reliefs in suits for infringement or for passing off .. 
( 1 ) The relief which a court may grant in any suit for infringe 
ment or for passing off referred to in section 105 includes an 
injunction ( subject to such terms, if any, as the court thinks 
fit) and at the option of the plaintiff, either damages or an 
account of profits , together with or without any order for the 
delivery -up of the infringing labels and marks for destruction 
or erasure . 

(2 ) Notwithstanding anything contained in sub-section (1 ), 
the court shall not grant relief by way of damages (other 
than nominal damages ) or an account of profits in any case 

(a ) where in a suit for infringement of a trade mark , 
the infringement complained of is in relation to a certifi 
cation trade mark ; or 

(b ) where in a suit for infringement the defendant satis 
fies the court 

(i) that at the time he commenced to use the trade 
mark complained of in the suit he was unaware and had 
no reasonable ground for believing that the trade mark 
of the plaintiff was on the register or that the plaintiff 
was a registered user using by way of permitted use ; 

( ii) that when he became aware of the existence and 
nature of the plaintiff s right in the trade mark , he 
forthwith ceased to use the trade mark in relation to 
goods in respect of which it was registered ; or 

( c ) where in a suit for passing off the defendant satis 
fies the court 

( i) that at the time he commenced to use the trade 
mark complained of in the suit he was unaware and had 
no reasonable ground for believing that the trade mark 
of the plaintiff was in use ; and 

( ii) that when he became aware of the existence and 
nature of the plaintiff s trade mark , he forthwith ceased 

to use the trade mark complained of. 
107. Application for rectification of register to be made to 
Iligh Court in certain cases.- ( 1) Where in a suit for infringe 
ment of a registered trade mark the validity of the registra 
tion of the plaintiff s trade mark is questioned by the defend 
ant or where in any such suit the defendant raises a defence 
under clause ( d ) of sub - section ( 1 ) of section 30 and the 


and 
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plaintiff questions the validity of the registration of the 
defendant s trade mark , the issue as to the validity of the 
registration of the trade mark concerned shall be determined 
only on an application for the rectification of the register , and 
notwithstanding anything contained in section 46 , sub - section 
(4 ) of section 47 or section 56 , such application shall be made 
to the High Court and not to the Registrar. 

( 2 ) Subject to the provisions of sub - section (1 ) , where 
an application for rectification of the register is made to the 
Registrar under section 46 or sub -section (4 ) of section 47 
or section 56 , the Registrar may , if he thinks fit , refer the 
application at any stage of the proceeding to the High Court . 

108. Procedure for application for rectification before a 
High Court.- ( 1 ) An application for rectification of the regis 
ter made to a High Court under section 46 , sub -section ( 4 ) 
of section 47 or section 56 shall be in such form and shall 
contain such particulars as may be prescribed . 

( 2 ) Every such application shall be heard by a single 
Judge of the High Court : 

Provided that any such Judge may, if he thinks fit, refer 
the application at any stage of the proceedings for decision to 
a Bench of that High Court, 

( 3 ) Where any such application is heard by a single Judge 
of the High Court, an appeal shall lie from the order made by 
him on application to a Bench of the High Court. 

( 4 ) Subject to the provisions of this Act and the rules 
made thereunder , the provisions of the Code of Civil Procedure, 
1908 (5 of 1908 ) , shall apply to applications to a High Court 
under this section . 

(5 ) A certified copy of every order or judgment of the 
High Court or of the Supreme Court, as the case may be, 
relating to a registered trade mark under this section shali 
be communicated to the Registrar by that Court and the 
Registrar shall give effect to the order of the Court and shall , 
when so directed , amend the entries in , or rectify , the register 
in accordance with such order . 

109. Appeals .- ( 1) No appeal shall lie from any decision . 
order or direction made or issued under this Act by the Central 
Government or from any act or order of the Registrar for the 
purpose of giving effect to any such decision, order or direction . 

( 2 ) Save as otherwise expressly provided in sub -section 
( 1) or in any other provision of this Act, an appeal shall lie to 
the High Court within the prescribed period from any order or 
decision of the Registrar under this Act or the rules made 
thereunder. 

(3 ) Every such appeal shall be preferred by petition in 
writing and shall be in such form and shall contain such parti 
culars as may be prescribed . 

(4 ) Every such appeal shall be heard by a single Judge 
of the High Court : 

Provided that any such Judge may , if he so thinks fit , 
refer the appeal at any stage of the proceeding to a Bench of 
the High Court. 
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(5 ) Where an appeal is heard by a single Judge, a further 
appeal shall lie to a Bench of the High Court. 

(6 ) The High Court in disposing of an appeal under this 
section shall have the power to make any order which the 
Registrar could make under this Act. 

(7 ) In an appeal by an applicant for registration against 
a decision of the Registrar under section 17 or section 18 or 
section 21 , it shall not be open , save with the express permis 
sion of the court, to the Registrar or any party opposing the 
appeal to advance grounds other than those recorded in the 
said decision or advanced by the party in the proceedings before 
the Registrar, as the case may be, and where any such addi 
tional grounds are advanced , the applicant for registration may, 
on giving notice in the prescribed manner, withdraw his appli 
cation without being liable to pay the cost of the Registrar or 
the parties opposing his application . 

( 8 ) Subject to the provisions of this Act and of the rules 
made thereunder , the provisions of the Code of Civil Procedure, 
1908 (5 of 1908 ) , shall apply to appeals before a High Court 
under this Act. 

110. Power of High Courts to make rules.The High Court 
may make rules consistent with this Act as to the conduct 
and procedure of all proceedings under this Act before it. 

111. Stay of proceedings where the validity of registration 
of the trade mark is questioned , etc.- ( 1) Where in any suit 
for the infringement of a trade mark- 

(a ) the defendant pleads that the registration of the 
plaintiff s trade mark is invalid ; or 

(b ) the defendant raises a defence under clause (a ) of 
sub -section ( 1 ) of section 30 and the plaintiff pleads the 
invalidity of the registration of the defendant s trade 

mark ; 
the court trying the suit (hereinafter referred to as the court) , 
shall, 

( i) if any proceedings for rectification of the register 
in relation to the plaintiff s or defendant s trade mark 
are pending before the Registrar or the High Court, stay 
the suit pending the final disposal of such proceedings; 

(ii) if no such proceedings are pending and the court 
is satisfied that the plea regarding the invalidity of the 
registration of the plaintiff s or defendant s trade mark 
is prima facic tenable , raise an issue regarding the same 
and adjourn the case for a period of three months from 
the date of the framing of the issue in order to enable 
the party concerned to apply to the High Court for 

rectification of the register. 

(2 ) If the party concerned proves to the court that he 
has made any such application as is referred to in clause (b ) 
(ii) of sub-section (1 ) within the time specified therein or 
within such extended time as the court may for sufficient 
cause allow , the trial of the suit shall stand stayed until the 
final disposal of the rectification proceedings . 
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( 3 ) If no such application as aforesaid has been made 
within the time so specified or within such extended time as 
the court may allow , the issue as to the validity of the regis 
tration of the trade mark concerned shall be deemed to have 
been abandoned and the court shall proceed with the suit in 
regard to the other issues in the case. 

(4 ) The final order made in any rectification proceedings 
referred to in sub -section ( 1 ) or sub - section ( 2 ) shall be bind 
ing upon the parties and the court shall dispose of the suit 
conformably to such order in so far as it relates to the issue 
as to the validity of the registration of the trade mark . 

(5 ) The stay of a suit for the infringement of a trade 
mark under this section shall not preclude the court making 
any interlocutory order (including any order granting an in 
junction , directing accounts to be kept, appointing a receiver 
or attaching any property ), during the period of the stay of 
the suit . 

112. Appearance of Registrar in legal proceedings.- ( 1 ) 
The Registrar shall have the right to appear and be heard 

(a ) in any legal proceedings before High Court in 
which the relief sought includes alteration or rectification 
of the register or in which any question relating to the 
practice of the Trade Marks Registry is raised ; 

( b ) in any appeal to the High Court from an order of 
the Registrar on an application for registration of a trade 
mark 

(i) which is not opposed , and the application is either 
refused by the Registrar or is accepted by him subject 
to any amendments, modifications, conditions or limita 
tions, or 

( ii ) which has been opposed and the Registrar consi 
ders that his appearance is necessary in the public 

interest ; 
and the Registrar shall appear in any case if so directed by 
the court. 

( 2) Unless the High Court otherwise directs, the Registrar 
may, in lieu of appearing, submit a statement in writing signed 
by him , giving such particulars as he thinks proper of the 
proceedings before him relating to the matter in issue, or of 
the grounds of any decision given by him affecting it, or of 
the practice of the Trade Marks Registry in like cases, or of 
other matters relevant to the issues and within his knowledge 
as Registrar , and such statement shall be evidence in the pro 
ceeding 

113. Costs of Registrar in proceedings before High Court. 
In all proceedings under this Act before a High Court the costs 
of the Registrar shall be in the discretion of the High Court 
but the Registrar shall not be ordered pay the costs of any 
of the parties . 

114. Registered user to be impleaded in certain proceed 
ings- (1 ) În every proceeding under Chapter VII or under 
section 109, every registered user of a trade mark using by 
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way of permitted use, who is not himself an applicant in respect 
of any proceeding under that Chapter or section , shall be made 
a party to the proceeding. 

( 2 ) Notwithstanding anything contained in any other law , 
a registered user so made a party to the proceeding shall not 
be liable for any costs unless he enters an appearance and takes 
part in the proceeding . 
115 . 

Evidence of entries in register , etc., and things done 
by the Registrar.- ( 1) A copy of any entry in the register or 
of any document referred to in sub-section ( 1) of section 125 , 
purporting to be certified by the Registrar and sealed with the 
seal of the Trade Marks Registry, shall be admitted in evidence 
in all courts and in all proceedings without further proof or 
production of the original. 

(2 ) A certificate purporting to be under the hand of the 
Registrar as to any entry , matter or thing that he is autho 
rised by this Act or the rules to make or do shall be prima facie 
evidence of the entry having been made, and of the contents 
thereof, or of the matter or thing having been done or not done. 

116. Registrar and other officers not compellable to pro 
duce register , etc.-- The Registrar or any other officer of the 
Trade Marks Registry shall not, in any legal proceedings to 
which he is not a party , be compellable to produce the register 
or any other document in his custody, the contents of which 
can be proved by the production of a certified copy issued under 
this Act or to appear as a witness to prove the matters therein 
recorded unless by order of the court made for special cause . 

117. Power to require goods to show indication of origin .- 
( 1 ) The Central Government may, by notification in the Official 
Gazette, require that goods of any class specified in the notifi 
cation which are made or produced beyond the limits of India 
and imported into India , or which are made or produced within 
the limits of India, shall from such date as may be appointed 
by the notification not being less than three months from its 
issue , have applied to them an indication of the country or 
place in which they were made or produced , or of the name 
and address of the manufacturer or the person for whom the 
goods were manufactured. 

( 2 ) The notification may specify the manner in which 
such indication shall be applied , that is to say, whether to the 
goods themselves or in any other manner , and the times or 
occasions on which the presence of the indication shall be 
necessary , that is to say, whether on importation only , or also 
at the time of sale, whether by wholesale or retail or both . 

(3 ) No notification under this section shall be issued , 
unless application is made for its issue by persons or associa 
tions substantially representing the interests of dealers in, or 
manufacturers, producers, or users of, the goods concerned , 
or unless the Central Government is otherwise convinced that 
it is necessary in the public interest to issue the notification , 
with or without such inquiry as the Central Government may 
consider necessary .. 


(4 ) The provisions of section 23 of the General Clauses . 
Act, 1897 (10 of 1897 ) , shall apply to the issue of a notification 
under this section as they apply to the making of a rule or 
bye- law the making of which is subject to the condition of 
previous publication . 

(5 ) A notification under this section shall not apply to 
goods made or produced beyond the limits of India and im 
ported into India , if in respect of those goods, the Chief Cus 
toms Officer is satisfied at the time of importation that they 
are intended for exportation whether after transhipinent in or 
transit through India or otherwise. 

118. Power to require information in respect of imported 
goods bearing false trade marks.- ( 1 ) Where goods, which 
are prohibited to be imported into India under clause ( d ) , 
clause (dd ) , clause ( e ) , clause (f ) , clause (h ) , clause (i) or 
clause ( j) of section 18 of the Sea Customs Act, 1878 ( 8 of 
1878 ), and are liable to detention and confiscation on importa 
tion under that Act, are imported into India , the Chief Customs 
Officer if, upon representation made to him , he has reason to 
believe that the trade mark complained of is used as a false 
trade mark , may require the importer of the goods, or his 
agent, to produce any documents in his possession relating to 
the goods and to furnish information as to the name and 
address of the person by whom the goods were consigned to 
India and the name and address of the person to whom the 
goods were sent in India . 

( 2 ) The importer or his agent shall, within fourteen days , 
comply with the requirement as aforesaid , and if he fails to do 
so he shall be punishable with fine which may extend to five 
hundred rupees. 

( 3 ) Any information obtained from the importer of the 
goods or his agent under this section may be communicated by 
the Chief Customs Officer to the registered proprietor or regis 
tered user of the trade mark which is alleged to have been 
used as a false trade mark . 

119. Certificate of validity. If in any legal proceeding for 
rectification of the register before a High Court a decision is 
on contest given in favour of the registered proprietor of the 
trade mark on the issue as to the validity of the registration 
of the trade mark , the High Court may grant a certificate to 
that effect, and if such a certificate is granted, then in any 
subsequent legal proceeding in which the said validity comes 
into question the said proprietor on obtaining a final order or 
judgment in his favour affirming the validity of the registra 
tion of the trade mark shall, unless the said final order or 
judgment for sufficient reason directs otherwise , be entitled 
to his full costs, charges and expenses as between legal prac 
titioner and client. 

120 . Groundless threats of legal proceedings .- ( 1 ) Where 
a person , by means of circulars, advertisements or otherwise , 
threatens a person with an action or proceeding for infringe 
ment of a trade mark which is registered , or alleged by the 
first-mentioned person to be registered , or with some other 
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like proceeding , a person aggrieved may, whether the person 
making the threats is or is not the registered proprietor or the 
registered user of the trade mark , bring a suit against the 
first-mentioned person and may obtain a declaration to the 
effect that the threats are unjustifiable, and an injunction 
against the continuance of the threats , and may recover such 
damages ( if any ) as he has sustained , unless the first-men 
tioned person satisfies the court that the trade mark is regis 
tered and that the acts in respect of which the proceedings 
were threatened constitute, or, if done , would constitute, an 
infringement of the trade mark . 

(2 ) The last preceding sub-section does not apply if the 
registered proprietor of the trade mark , or a registered user 
acting in pursuance of sub - section ( 1 ) of section 51, with due 
diligence commences and prosecutes an action against the 
person threatened for infringement of the trade mark . 

( 3 ) Nothing in this section shall render a legal practi 
tioner or a registered trade marks agent liable to an action 
under this section in respect of an act done by him in his pro 
fessional capacity on behalf of a client. 

( 4 ) suit under sub - section ( 1 ) shall not be instituted 
in any court inferior to a District Court. 

121. Address for service. - An address for service stated 
in an application or notice of opposition shall, for the purposes 
of the application or notice of opposition , be deemed to be the 
address of the applicant or opponent, as the case may be , and 
all documents in relation to the application or notice of oppo 
sition may be served by leaving them at or sending them by 
post to the address for service of the applicant or opponent, 
as the case may be. 

122. Trade usage, etc., to be taken into consideration. 
In any suit or other proceeding relating to a trade mark , the 
tribunal shall admit evidence of the usages of the trade con 
cerned and of any relevant trade mark or trade name or get 
up legitimately used by other persons. 

123. Agents. - Where, by or under this Act, any act, other 
than the making of an affidavit, is required to be done before 
the Registrar by any person , the act may, subject to the rules 
made in this behalf, be done, instead of by that person him 
self , by a person duly authorised in the prescribed manner , 
who is— 

(a ) a legal practitioner, or 

(b ) a person registered in the prescribed manner as a 
trade marks agent, or 

( c ) a person in the sole and regular employment of the 
principal. 
124. Indexes. There shall be kept under the direction and 
supervision of the Registrar , 

( a ) an index of registered trade marks, 

(b ) an index of trade marks in respect of which appli 
cations for registration are pending, 

(c ) an index of the names of the proprietors of regis 
tered trade marks, and 
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- tions ; 


(d ) an index of the names of registered users . 
125. Documents open to public inspection.- ( 1 ) Save as 
otherwise provided in sub-section (5 ) of section 49, - . 

( a ) the register , and any document upon which any 
... entry in the register is based ; 

(b ) every notice of opposition to the registration of a 
trade mark , application for rectification before the 
Registrar, counter -statement thereto , and any affidavit or 
documnet filed by the parties in any proceedings before 
the Registrar ; 

(c ) all regulations deposited under section 65 , and all 
#: applications under section 69 for varying such regula 

(d ) the indexes mentioned in section 124 ; and 

( e ) such other documents as the Central Government 
may, by notification in the Official Gazette, specify ; 
shall, subject to such conditions as may be prescribed , be open 
to public inspection at the Trade Marks Registry . 

( 2 ) Any person may, on application to the Registrar and 
on payment of such fees as may be prescribed, obtain a certified 
copy of any entry in the register or any document referred to 
in sub -section ( 1 ) . 

126. Reports of Registrar to be placed before Parliament. 
The Central Government shall cause to be placed before both 
Houses of Parliament once a year a report respecting the exe 
cution by or under the Registrar of this Act. 

127. Fees .- (1 ) There shall be paid in respect of applica 
tions and registration and other matters under this Act such 
fees as may be prescribed by the Central Government. 

(2 ) Where a fee is payable in respect of the doing of an 
act by the Registrar, the Registrar shall not do that act until 
the fee has been paid . 

( 3 ) Where a fee is payable in respect of the filing of a 
document at the Trade Marks Registry , the document shall 
be deemed not to have been filed at the Registry until the fee 
has been paid . 

128. Savings in respect of certain matters in Chapter X 
Nothing in Chapter X shall 

(a ) exempt any person from any suit or other proceed 
ing which might, but for anything in that Chapter, be 
brought against him , 

(b ) entitle any person to refuse to make a complete 
discovery , or to answer any question interrogatory in 
any suit or other proceeding , but such discovery or answer 
shall not be admissible in evidence against such person 
in any such prosecution for an offence under Chapter X 
or against clause ( d ), clause ( dd ) , clause (e ) , clause (f) , 
clause (h ) , clause (i) or clause ( j) of section 18 of the 
Sea Customs Act, 1878 (8 of 1878 ) , or 

( c ) be construed so as to render liable to any prosecu 
tion or punishment any servant of a master resident in 
India who in good faith acts in obedience to the instruc 
tions of such master, and, on demand made by or on behalf 
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of the prosecutor, has given full information as to his 
master and as to the instructions which he has received 

from his master. 
129. Declaration as to ownership of trade mark not regis 
trable under the Indian Registration Act, 1908. - Notwithstand 
ing anything contained in the Indian Registration Act, 1908 
( 16 of 1908 ), no document declaring or purporting to declare 
the ownership or title of a person to a trade mark other than 
a registered trade mark shall be registered under that Act . 

130. Government to be bound.-- The provisions of this Act 
shall be binding on the Government. 

131. Special provisions relating to applications for regis 
tration from citizens of convention countries.- ( 1 ) With a view 
to the fulfilment of a treaty , convention or arrangement, with 
any country outside India which affords to citizens of India 
similar privileges as granted to its own citizens, the Central 
Government may , by notification in the OfficialGazette , declare 
such country to be a convention country for the purposes of 
this Act . 

( 2 ) Where a person has made an application for the regis 
tration of a trade mark in a convention country and that 
person , or his legal representative or assignee, makes an appli 
cation for the registration of the trade mark in India within 
six months after the date on which the application was made 
in the convention country , the trade mark shall, if registered 
under this Act, be registered as of the date on which the appli 
cation was made in the convention country and that date shall 
be deemed for the purposes of this Act to be the date of regis 
tration . 

( 3 ) Where applications have been made for the registra 
tion of a trade mark in two or more convention countries, the 
period of six months referred to in the last preceding sub 
section shall be reckoned from the date on which the earlier 
or earliest of those applications was made. 
. 132. Provision as to reciprocity . - Where any country 
specified by the Central Government in this behalf by notifica 
tion in the Official Gazette does not accord to citizens of India 
the same rights in respect of the registration and protection 
of trade marks as it accords to its own nationals , no national 
of such country shall be entitled , either solely or jointly with 
any other person 

(a ) to apply for the registration of, or be registered as 
the proprietor of, a trade mark in Part A or Part B of 
the register , 

(b ) to be registered as the assignee of the proprietor of 
a registered trade mark , or 

(c ) to apply for registration or be registered as a regis 
tered user of a trade mark under section 49. 
133. Power of Central Government to make rules.- ( 1) The 
Central Government may , by notification in the Official Gazette 
and subject to the condition of previous publication , make rules 
to carry out the purposes of this Act. 
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( 2) In particular , and without prejudice to the generality 
of the foregoing power , such rules may provide for all or any 
of the following matters, namely : 

(a ) the classification of goods for the purpose of the 
registration of trade marks, and the empowering of the 
Registrar to amend the register so far as may be necessary 
for the purpose of adapting the entries therein to any 
amended or substituted classification ; 

(b ) the making of duplicates of trade marks and other 
documents connected therewith ; 

(c) the securing and regulating the publication , sale or 
distribution of copies of trade marks and other documents 
connected therewith ; 

( d ) the additionalmatters to be entered in the register ; 

(e ) the conditions and restrictions subject to which the 
register, the Refused Textile Marks List and other docu 
ments may be inspected ; 

( f) the form of certificates of registration ; 

( g ) the further documents, information or evidence 
which should accompany an application under sub -section 
( 1 ) of section 49 ; 

(h ) the prescribing of classes of goods as textile goods 
for the purposes of section 71 ; 
(i) the awarding of costs by the Registrar under section 
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( j) the conditions subject to which a person may be 
registered as a trade marks agent, and the conditions 
subject to which an agent referred to in section 123 may 
act ; 

(k ) the fees to be paid under this Act ; 
• (1) the establishment of offices of the Trade Marks 
Registry for facilitating the working of this Act, the terri 
torial jurisdiction of each office of the Trade Marks Registry 
and the preparation of the copies of the register to be 
kept at such offices ; 

( m ) the transfer of applications and proceedings pend 
ing at the commencement of this Act in any office of the 
Registry to the appropriate office of the Registry ; 

( n ) the manner in which , in proceedings under this Act . 
before the Central Government or the Registrar, applica 
tions shall be made, notices given and matters advertised ; 

( 0 ) the times or periods required by this Act to be 
prescribed ; 

( p ) the regulation generally of the business of the 
Trade Marks Registry and of the offices established under 
clause (1) and the regulation of all things by this Act 
placed under the direction or control of the Central Govern 
ment or the Registrar ; 

(q ) the number of samples to be selected and tested 
and for the selection of the samples for the purposes of 
section 75 ; 

( r ) the manner in which cotton yarn and cotton thread 
shall be marked with the particulars required by section 
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74 , and the exemption of certain premises from the provi 
sions of that section ; 

(s ) the classes of goods included in the expression 
" piece goods , such as are ordinarily sold by length or by 
the piece" for the purposes of section 74 , and clause (f ) of 
section 18 of the Sea Customs Act , 1878 (8 of 1878 ) ; 

(t) any other matter which is required to be or may be 
prescribed . 
134. Rules to be placed before Parliament. - All rules made 
under this Act shall be laid for not less than thirty days before 
each House of Parliament as soon as may be after they are 
made and shall be subject to such modifications as Parliament 
may make in the session in which they are so laid or the session 
immediately following . 

135. Amendments . The enactments specified in the 
Schedule shall be amended in the manner specified therein . 

136. Repeals and savings.- ( 1 ) The Indian Merchandise 
Marks Act, 1889 (4 of 1889 ) , and the Trade Marks Act, 1940 
(5 of 1940 ) , are hereby repealed . 

( 2 ) Without prejudice to the provisions contained in the 
General Clauses Act, 1897 ( 10 1897 ) , with respect to repeals, 
any notification , rule, order, requirement, registration , certifi 
cate, notice, decision , determination , direction , approval, autho 
risation , consent, application , request or thing made, issued , 
given or done under the Trade Marks Act, 1940 (5 of 1940) , 
shall , if in force at the commencement of this Act, continue in 
force and have effect as if made , issued, given or done under 
the corresponding provision of this Act. 

(3 ) The provisions of this Act shall apply to any applica 
tion for registration of a trade mark pending at the commence 
ment of this Act and to any proceedings consequent thereon 
and to any registration granted in pursuance thereof . 

(4 ) Notwithstanding anything contained in this Act, any 
legal proceeding pending in any court at the commencement 
of this Act may be continued in that court as if this Act had 
not been passed . 
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THE SCHEDULE 


AMENDMENTS 
(See section 135) 


Year 


No. 


Short title . 


Amendment 


1860 


45 The Indian Penal Code 


(1) In the heading to Chapter XVIII , 

the words " TRADE OR " shall be 

omitted ; 
(ii) in the heading above section 478, 

the word " trade," shall be omitted; 
( iii) sections 478 and 480 shall be 

omitted ; 
( iv ) in section 482, the words " any 

false trade mark or shall be 

omitted ; 
( ) in section 483, the words " trade 

mark or shall be omitted; 
( vi) for section . 485, the following 
section shall be 

substituted, 
namely = 
Making or pos 

" 485. Whoever 
session of any makes or has in 
instrument for his possession any 
counterfeiting die , plate or other 

property instrument for the 
márk . 

purpose of counter 

feiting a property 
mark , or has in his possession 2 
property mark for the purpose of 
denoting that any goods belong to a 
person to whom they do not belong, 
shall be punished with imprisonment 
of either description for a term which 
may extend to three years, or with 

fine, or with both ." ; 
(vii) in section 486 , for the words 

" Whoever sells, or exposes, or 
has in possession for sale or any 
purpose of trade or manufacture , 
any goods or things with a counter 
feit trade mark or property mark ” , 
the words " Whoever sells, or 
exposes, or has in possession for 
sale, any goods or things with a 

counterfeit property mark" shall be 
* substituted . 
In section 54, the explanation and Illustra . 

tion (w ) shall be omitted. 


1877 


i The Specific Relief Act, 

1877 
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1878 


8 The Sea Customs Act, 


1878. 


In section 18, 
(i) for clause (d ), the following clauses 

shall be substituted, namely :-- 
" (d) goods having applied there 

to a false trade mark within 
the meaning of section 77 of 
the Trade and Merchandise 

Marks Act, 1958; 
(dd) goods having applied thereto 

à false trade description within 
the meaning of clause ( ) of 
sub-section (1) of section 2 of 
the Trade and Merchandise 
Marks Act, 1958, otherwise 
than in relation to any of the 
matters specified in sub -clauses 
(ii) and (iii) of clause (u) of 
that sub -section ; ; 


( ii) in clause ( ), in sub -clause (ii), for 

the words " standard yards” , the 
words " standard yards or in 
standard metres" shall be substi 

tuted; 
(iii) for clause (h ), the following clause 

shall be substituted, namely : 
(h ) goods which are required by 

a notification under section ng 
of the Trade and Merchandise 
Marks Act, 1958, to have 
applied to them an indication 
of the country or place in 
which they were 

made or 
produced or the name and 
address of the manufacturer 
or the person for whom the 
goods were manufactured , un 
less such goods show such 
indication applied in 

the 
manner specified in the noti 

fication ;" ; 
( iv) in clause (i), in sub -clause (ii), 

for the words and figures " under 
section 20 of the Indian Merchandise 
Marks Act, 1889 (4 of 1889) " , 
the words and figures " under 
section 75 of the Trade and Me - 
chandise Marks Act, 1958" shall 
be substituted; 
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Year 


No. 


Short title 


Amendment 


(v) in clause ( ), in sub -clause (lt), 

for the words and figures " under 
section 20 of the Indian Merchandise 
Marks Act, 1889 (4 of 1889 )" , 
the words and figures " under 
section 75 of the Trade and Mer 
chandise Marks Act, 1958 " shall 
be substituted. 


1898 


5 The Code of Criminal 

Procedure, 1898. 


In Schedule II. 
(1) in the heading to Chapter XVIII , 

the words " TRADE OR " shall be 

omitted ; 
(ii) in the heading above section 482 , 

the words " trade and" shall be 

omitted ; 
( iii) in the second column of the entry 

-relating to section 482, the words 

" trade or shall be omitted; 
(iv) in the second column of the 

relating to section 483, the words 
** trade or" shall be omitted ; 


entry 


(v) in the second column of the entry 

relating to section 485, the words 

" or trade " shall be omitted; 
(vi) in the second column of the entry 

relating to section 486 , the words 
" or trade shall be omitted . 


IKerala Gazette No. 51 dated 30th December 1958. 
PART I 

Section iii . 
ലാ ഡിപ്പാർട്ടുമെൻറ്. 


ൾ ഷം 


പരസ്യം, 
നമ്പർ എൽ. ഡി . ( ബി ) 4_7578 58 / ലാ . 

തിരുവനന്തപുരം, 1958 ഡിസംബർ 20. 
കരള സംസ്ഥാന നിയമ സഭ പാസ്സാക്കിയ താഴെ പറയുന്ന ആക്ര 
പൊതുജനങ്ങളുടെ അറിവിനായി ഇതി നാൽ പ്രസിദ്ധ ഒപ്പടുത്തുന്നു 

ലി 
സം റീവു അസംബ്ലി പാസ്സാക്കിയ പ്രകാരമുള്ള ബില്ലിന്നു 1958 ഡിസംബർ 
18 -ാം തിയതി ഗവണ്ണ രവർകളുടെ അനുമതി ലഭിക്കുകയുണ്ടായി. 

ഗവണ്ണരവർ ക ളു ടെ കല്പനപ്രകാരം , 

പി . നാരായണസ്വാമി, 

അഡീഷണൽ ലാ സെക്രട്ടറി. 
1958 - ല 41.9ം ആക° റം , 
1958 - ലെ 9 വെദ ത നികുതി (രണ്ടാം ദഗതി) ആ കറവ°. 
1950 - ലെ തിരുവിതാം കൂർ- കാച്ചി വെരു ത നികുതി ആക്റം, 
1939 ലെ മദിരാശി വൈദ്യ ത നികുതി ആക° റവം ഇനിയും 

a ഗതി ചെയ്യുന്നതിനുള്ള ഒരു ആക°on ° 
പീടിക. 1950 - ലെ തിരുവിതാം കൂർ- കൊച്ചി വൈദ്യ ത 

നികുതി 
ആക° റവം , 1939- ലെ മദിരാശി വാ ത നികുതി ആ കടവം ഇതിന്നു 

കാണുന്ന ആവശ്യത്തിന്നായി ഇനിയും മഗതിചെയ്യുന്നതു” യു ക്ത 
മായിരി ക്കു യാൽ ; 

ഇൻഡ്യൻ റിപ്പബ്ലിക്കിന്റെ ഒമ്പതാം സംവത്സരത്തിൽ താഴെ പറയും 
പ്രകാരം നിയമമുണ്ടാക്കിയിരിക്കുന്നു: 
കുരു ക്ക പേരും, ആരംഭവും.- (1) 

ഈ ഉ ആ ക ° 0 റിന്നും 1958 ല 
വല്യ ത നി ക തി (രണ്ടാം ഭദഗതി) ആകാം എന്നു° 4 പർ പറയാം, 

ഇതും ഉട നടി നടപ്പിൽ വരുന്നതാണു . 
2. 1950. ലെ 

4 ാം 

തിരുവിതാം കൂർ- കാച്ചി ആ ക ം ി 2 ൻ 
8 93 -മത : 1950.9 തിരുവിതാം കൂർ- കാച്ചി വ ശ 1 ത നി ക തി 
ആ കററി നാടും (1950 - ലെ 41 -ാം ആക° o ") ൽ പട്ടികയിൽ (2 ) -ാം 
ക ഉള്ളിയിലുള്ള ( ( 25 നയാ പസ ! ( 2 നയാ പസ ” എന്നീ കുറിപ്പു 
ക ൾ ക്കു പകരം , താ ഴെ പറയുന്ന കുറിപ്പുക ൾ യഥാക്രമം ചേക്കണം, അതാ 
യത്: 

( 4 0 25 നു യാ ഉ 8 പസ t 4: 0 2 ന യാ ഉ ാ പ സ 

3. 1939- ലെ 5 -ാം മദിരാശി ആക° ററിൻ, ഒദഗതി 1939 - ൽ 
മദിരാശ വെദ്യ ത നികുതിആക°ററി നാടു" (1939 - ലെ 5 -ാം ആ ക °on ") 
0 ചത്ത പട്ടികയിൽ ( 2) -ാം കള്ളിയിലുള്ള 4 25 നയാ 6 7പസ !! 2 നയാ 

പസ എന്നീ കുറിപ്പുകൾക്കു പകരം , താഴെ പറയുന്ന കുറിപ്പുകൾ യഥാ 
ക്രമം 3 കണം, അ ത്യ തു : 

l 0*25 നയാ ഉം പസ ( ! 0 * 2 നയം 0 പസ . 
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4. റദ്ദാ ക്കലും, ഒഴിവും.- (I) 1958 ലെ വര ത നികുതി (രണ്ടാം 
ഭഗതി) ആർഡിനൻസ് (1958- ലെ 5 ) ഇതിനാൽ എട്ടു ചെയ്തിരിക്കുന്നു. 

(2 ) അപ്രകാരം റദ്ദാക്കിയിവന്നാൽ ക്കൂടി, മേൽ പറഞ്ഞ ആർഡിനൻ 
സിനാൽ ഭദഗതി 

ചെയ്യ പ്പെട്ട പ്രകാരമുള്ള 1950- ലെ തിരുവിതാം കൂർ 
കാച്ചി ദത നികു തി ആയ°ററിനാലോ,1939-ലെ മദിരാശി വേദ ത 
നികുതി ആ ക റിനാലോ, അതു പ്രകാരമോ നൽ ക പ്പെട്ട അധികാരങ്ങൾ 
വിനിയോഗിച്ച്ചെയ്ത വല്ല കാര്യമാ, എടുത്ത വല്ല നടപടിയാ, അപ്ര 
കാരമുള്ള കായം ചെയ°കയോ, നടപടി എടുക്കു ക യാ ചെയ്ത തീയതി ക്കു 
ഇ ആ ക ° റം നടപ്പിലുണ്ടായി രു ന്നാലെന്ന പാല മൽപ്പറഞ്ഞ തിരുവി 
താം ക്രർ - കാച്ചി ആ ക്യാ മദിരാശി ആക° റേറാ മൂ ല മ ാ , അതു പ്രക 
ര മോ നൽ കിയ അധികാരങ്ങൾ വിനിരയാഗിച്ച് ചെയ്തതോ, എടുത്ത തോ 
ആ യി ക ത ത ണ്ടതാകു ന്നു . 


( A true translation ) 


C. H. INHI 
Head Translator to Government. 


